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I EREHEE

l.ﬁ%ﬁﬁmﬁﬁéﬁﬁ%ﬁw—wmﬁm'
| hoTIHRERR uﬁéﬁﬁmf&r%féﬁm%fﬁéntm

' %07&3&%5%7‘;“@0)*‘ Fhx, EEL'C?HE%VE’FE@FE%%@HH ETBHRBIZONT l*/f WV #
Hi Jﬁ@@ﬂﬁ-‘ﬁ#ﬂmﬁ?@% ELTWA,
NI BT EEEORE CER LT A EEEERCELFRICEALT,
BGH 2. 10. 1997, BGHZ 136, 380; OLG Miinchen 10. 1. 2002, ZUM 2003, 141
[Spielbankaffaire] .

-3 apAseat (herrschende Meinung: hM) | b, E/EHEIC B L CilEREER %’%ﬂc‘ L’Cb‘éz '
VMR EF R CHRITARETH Y, TEITAICE > THRITHIEFEDL D REHENE
FTARV W) JRERERS, 4 HOREOFEBRICBV TR, S EHEICE L CRES 7 0 BT @
BEEA—ABBYTHLEXONTEY, FETEL—AVEAORIFAMR, B A CHMCR
7V, BMESROER] (Territorialititeprinzip) b. FERSHFBICREBLAVEE IR
TS,

Wt B9RITIER (Bingriffenorm) LT ~ {RIZ P YEIEHEIEN FA ¥ LA OFBHBT OFFIR
1T L ABEEZTARE CRNEENAEOBVERTH L LTRIE. KA VEEEEEFRRI
A VHHFOERERYE ShDRE LOEXFRAEIND (20X FEBEOEEREERIC L
He LRI, WHNERSEAL—AREIND), L, R Y OFER—EE, N VEFE
i (L IR TOBETOREIOSE RERITYE (EGBGB) 34 £0MEMA % %17 2HEx#IH
FFER LT BICL YEoTNB L D Th 55, -

- N 'C"‘ﬂil; 'ﬂ@%‘f’ﬁ?@‘}%’%%ﬁ#i’)% forum non convenience EHAER L CEMEESTET
HEED 3 BRI < A%, FA VBBV T, FIER (bAWITbrEREFRELO [F RO
HEE B 130 E bR UBITIFIT AN BIL TV,

1 NUSSBAUM S. 337 ff.

2 ULMERZ, S. 82; ders.[1], Rdnr 27-30; BORNKAMM, S. 130; v. GAMM Einf. Rdnr. 147; TROLLER, S.
261 ff. / 271 1. ' ) .

3 Vgl. ScHACK], Rdnr. 22-23.

4 N VEENEE (UrhG) 324, 32a £MHITHICEREND (32b &),

5 Schack 1%, EEOFEMNARICBWTIE, 20 X5 REdHRITERII S DD TH (sehr selten).
I LMEEELR W ERARTVW S, SCHACK4, Rdnr. 1148,

§ AR —iE TEm M EE B R O ERER) (BFEERES. 2003) 23-24 HER [HAKEL

.94 .



5% TERFEREFNBICONT

TEFEREREFRRBCOVT D, BRI 52, EREELZTETIRVIENHTHY ., HH
bR TnB L 5 ThBL, ' _

bobb. YEEAOEERRRON THRE L R o B EdTRED, LD T L1k
ATEEIR ST W3, ,

1968 EED T T B ALK 16 4k 4 TH (RUSERT (1988 £] A4 /440 16 % 4 TH) 3, R
DL BEITET HHRIC SV CERRROERFEEZED TS, JOREL. EHOE
PSR TR B4 D FRICSVWTEAH B O EMENTET, :

UL, 5 ECT . 7o & ABTHORGCEMEICHT 5 EOBE SRR OB TLELLSE
ThoTh, FEH 16 & 4 ETER IS MM L (Wb s GAT/Luk ¥,

GAT/Luk Hz (20064 7 A 13 H) . F = vEr KATERE Y AFESh iz AAOHRI
B BERHETHY , FAORHASAEESRAESERAEND L LT, EEMicr0 L)
TR AR E P EH B LTV, JHICEL TR, JT/ BEHE PLAARBEESATY
%, ' .

HT/BEFEPEMNT AL, Lok VLREEEL—MCHEVEREED S bOD, FiREE
R ENAUEHTTS VI LT, RENKERTEA—A A LIZOCEWERSENN
.

IEB A M LicSaid, BEFROSUIE, TR T L CERENZHNL > 5E 0%
BB SE T AT DS 2SI 52 5, —EHMRICEOL D RETTHRERRVEEITI,
FHEAEEL, YEHEAIREE SR o bD LR END, J

BETFOL -5, HEMAN/EH 164 4 ACELCPEREEALAEALA - Fa—V vt
gk E (2006465 10 A 13 H) BBESHTWES,

2. BEBTENL—NLONE

EiRiE (ZPO) 12 ZUATFIFEOHMENR P4 Vich 5186, BREHTELEET 52 (LihE
IEHE O " E#EE [Doppelfunktion]),

(1) LBEEEFIEE (Allgemeiner Gerichtsstand : ZPO12 48)
AEFT (Wohnsitz) # (13 £&). /BFF (Aufenthaltsort) it (16 %), #E (Verwaltung) HEfEHE (17
%) . -

(2) 47I#HEE (Besonderer Gerichtsstand)
WRERTF M (23 40)
= ZP023 &id. XEFTHB L, FERICTHT ORMERHITOMER LW MEOFTEM# TS
STHLBFEREEINIRTESLHEEENRNTWAD T, Catchrascatch-can F#EHRAI& LT
ERHAEY, FHRIE-HLTHRMRRREER LTV, HHlb, Ho72RNEE OFEE

1 2R o1 T it OLG Disseldorf 25. 3. 1966, GRUR Int. 1968, 100 [Kunststofflacke]; FEHEIC
STk BGH 2. 10. 1956, BGHZ 22, 1 [Flava-Erdgold].
2 Vgl. BGH 7. 12. 1979, GRUR 1980, 227 [Monumenta Germaniae Historical.
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(hinreichender Inlandsbezug) ZZER LT 51,

FEHEETH (Erfillungsort : 29 §8)

= T OBEIC O TRER B A% (streitige Verpflichtung) OB{THUZEHIEE 2RO
L0, FHEEORBITHIE, BEEETERL, BNMINE (Jex causad) LL>TRD D
L) ORBR. AMICHEE CERWES, (BBERECBT 0 LT L) G
fDIEH#E (MaBgeblichkeit der charakterlstlschen Leistung) AW LRD,

= EENERNOEIE BET A EENRRMIC LD L FRIE LTERBORIAE LTS
EEHEBREAST A B — ZJ“FJ—'HglﬁfJifﬁ{‘f%ﬁ‘ 5LEXLNEDT, ZOREBIHMC L2
A3, HEMAS BRI SRR S B A UTEE A/ T A v v— RSB A S B,
_nawﬁm%ﬁMﬁﬁ%ﬁia%anéwﬁ\%@ﬁ%ﬁﬂ%ﬂié&éhé%

AT 21t (32 5:)
AL ATEEREETS Hjﬁfl*ii]‘ A JOD%EWK%‘VF%O)@@%%TE{ 52 R }\/(
IS DEIIG Uz & EE ETIEEERERRICOVT, RETHMEREEZE
BGH 7. 12. 1979, GRUR 1880, 227 {Monumenta Germaniae Historica]
= BEHEFN. RETANMTELRE SV, BEE / REOER./ BT BERAEHR
PYSEEE A STV RV R 2 v S BT ZP032 SR E- S EHBRHEE L AT 2 i
v, FHEL ZP0O32 &, METAHOEYET (das Gericht..., in dessen Bezirk die
Handlung begangen ist) DEHFE LAHEE L TR,
= 77 veN THHIS % 35, 1 EREMBTESEE LTS, RS, FA /El EERIE
(2utonomes deutsches Zivilprozefirech) LD —N L0 HIERAFTIELRD LI O EFES
hfwéa%o&%\ﬁ%%ﬁﬁ@%ém‘%%m=ﬁ%%$ﬂ&%ianfwéi5f
& 58, :
= REfTANTHAZ Y OAHEEEBE LT R VEMFTOEBRHEERSESNIEESIZ
BHoTH, KRZBWTH A VEEROREOHZEHRL > HEFELON TS, Fiona
Shevill ¥HRSDEEIZ LB LD THASD (Wb DT YA 7 Hiw [Mosaikprinzipl)s 7 7
o NG B SFICETAEMTH DB, FAYRPSNAF=IIMH 5 SN RHRRFOR
EHMEE & 2o REET, VXD b A UiERIC OV EBERHE BB E L
LOARH D (OLG Disseldorf 22. 7. 1999, IPRax 2001, 336; LG Diisseldorf 25. 8. 1998,
GRUR Int. 1999, 455 {Schuss- fadengreifer}),
= GHHEIEREOMHERE K (negative Feststéllungsklage) 1220V Tk, RETAMEEEIZ L
BIERTERNE LERHARS Y, —HOFFRZIZHES>THND LV 59, BN,

-1 Vgl BGH 2. 71981, BGHZ 115, 90.
i (Gleichlauf) (XEERRAF{TOERR & b\o&ﬂﬁ i M@%éhé KROPHOLLER, S. 618
8 ULMER], Rdnr. 73-77.

4 KATZENBERGER, Vor. §§120 ff. Rdnr. 172; BGH 14. 5. 1969, BGHZ 52, 108, OLG Miinchen 15. 2.
1990, GRUR 1990, 677 [Postervertrieb]. :

5 KATZENBERGER, Vor. §§120 ff. Rdny. 172.

¢ ULMER2 S. 82; ders.[1], S. 17 £; BORNKAMM, S. 130 / 132; STAUDER, S. 474.

7 WATZENBERGER, Vor. §§120 ff. Rdnx. 172,

8 BuGH 7. 3. 1995, Rs.C-68/ 93,NJW 1995, 1881.

0 52 e F T OMBE, Adolphsen 7% Gerichtshof-Gravenhage, Urt. vom 21. 1. 1998, [1998) 4
EIPR N-61, 62 231 LT\ % (FEHIIH & ZEHEESE L TV22\), ADOLPHSEN, Rdnr. 498, Fn 677.
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b LI O LS RIRERD S & BRI KR LTV CHER R EE OWBRLIHE &7
BILIRBMD, L) bo,

'@%:4va~$yb&ﬁut%ﬁ@ﬁ%w%gmowr

N Y EBRRE L OBEEE ERTETH SR, 7T v | HA 5 % 3 BHEORIETS
HeDHESIE, A ¥ —Ry AN L-EEEREOBES THLELMENLTVWDI LD THDH,. XA
WRAR (WM) i3, 7 v 7 o— K{Thl, 7y T o— K, BECTZEARUE T ra— N
ENTMDHZE BT, TrEA/F U ra— FAERETOEPSEAETAMICEE S &
LT3 LI THBL,

FEHHERCFENIEERICONTR, 77 v TRALEICHEL Y2 6415, 28 %),
CRA VBRI, £EFFEE (Streitgenossenschaft) BT HHMEDHH Y (ZPO59 &, 60
R ‘ ' '

LEEEE (38 4L 40 &)

i 5¢I*Mk®ﬁwu %WT

1.@@%%@%

%@ﬂ&@ﬂm TETABHRERSELE VIO, FAYRBWTIREAE LTHFEELRY (34T
TR D), SERROARESEOENIL. WE, (fEMCREIND, BEXRHNE, SHETIR
 OEFBILOVWTCTERAZRD2IFRBIEBEL 55 (ZP0256 5f),

75 v ] HANE, &S ﬁ%%ﬁmkbrm%ﬁﬁ$ﬁabrwém FoA VB & R
IR L TVWA, AEEERIT. FAVEREAE., HEXEREBREANSRERCEDL LR
ot‘Kﬁ%%ﬁ%&i%%imé%A%%&ﬁot&wﬁﬁw%FMTé%Ak@D\%@é
ndx kil s,

ASER AT A RS (ZPO328 %)

o FRT @ﬁgﬁﬂi—iﬁ‘iliéﬂi%“:ﬁﬂﬂ- (Sac'hentscheidungen) MIKIATRE, AREIROARE AT
- (Doppelexequatur) Fx, FBI& U TR (FIAMIAEHBOETE) . ' .

(1) BEHIA (Rechtskraft) .
SLEER A YA E B L AUSERHAEF LTEY, FRR I FA YIZBWTHERNIEE &

677,

1 Vgl. SCHACKZ, S. 763; ders.[3], MMR. 2000, S. 139. %ﬂ%@i%&bf BERGER, S. 467 f.

2 %ﬂﬁﬁﬂ??%@{zi%ﬁm LT BRHERICHELTOMAEEMEOHBARICES U TiL, STAUDER, 8. 476 f.
RENCEGORDENFE L., EIREEF LV eV ) _& Th S, KROPHOLLER, 5. 663." =

:q‘Mi7 S ZEOEEIZV S exequatur sur exequatur ne vaut.
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HLTWBDOTHIE, ZPO 723 KRICK Y, EHIZHITHIR (Vollstreckungsurteil) At EEh
Do
=> bo kb BEBAERBMZEAT S M4 YEERFEDO T TR, AERIRORER ké: 2T, %
DB S (Endgiltigheit=TERAFEEH) ILBBERAR TRV, HKRBIZE > T,
—E?I.F"F@{Eﬁhﬂ)ﬁfﬁﬁ’(‘[‘/\t#B’CEDZ) S EH P DTRT %*”COMJJ?JU)&'JWE& LT
ZIEBE GOAHTEEESR?) . LKA, MEZSMNEERIC XV BERIAA A U BRI 43 %IZEIEHJH%L
82 Ei}‘L'CI/‘ZS\ WHEICBIT 65‘%7]73”?%@&_53’1;6’\?\ EWNWHT EITARB,

(2) AESFERUVGHFHR Lo (Offentliche Urkunden und ProzeBvergleiche) :
75 v BRI 57 LU T Xhid, AIEE (Ursprungsstaat) 235V \CHYTITRE R ATEER R
VR OFIRIE . MOBREIC T LAR/ BITEN S 5 (EDE, 57 4 1ERERICL Y,

AR E OSSR A DBFEEIND), ‘

= ZP0328 41X A EHHFOHR) OEBICOWTOZRE L TV HH, @R, TOMD
- EEABRICLEARDLTLETELTNRNS

RN L AREEE

JREIE LT ZPO328 RFTEDEM, TOIEMT, RO DORTEEREABESNTND
@ HBRERC LT, YRS ES TRV L '
@ HPEOHRPENEREIC L o TEEShARNI &

(1) AFDEE (Vorbehalt des ordre public : ZP0328 = 1 B 4 &)
ANFEBROKEPBRHEEELE ~ FA ‘)’?’E@K’Eﬁﬂlﬁ_ﬁﬂ& WS LARWESER, &I SRARNBE
A A LW EREZE T :

KRR (materielle ordre public) {33 DERDOH
= FROWNE L OEEHNRERZE SN D,
FHASF (verfahrensrechtliche ordre public) 1Zxt T%}&ﬁ@ﬁﬂ
= MY ERLEENESTF SR TV 2 LELREGES 2V, F 1Y OB S, 6%%

(2) EEERME (rechthches Gehér) O{RiE (ZP0328 &1HE25)
A ’Eﬁﬁfl‘t“ﬂ'éii@ﬁ_ﬁfﬁ%@

(3) ﬂﬁ@#éua‘d%& O SIAF et (ZP0328 4% 11 3 &)
fl DB SUTFERT O N EI 1T 2 TFEMEIR & M REE Th B4 EHIBRIIRR S h vy,

(4) Fﬁfﬁ@i@ﬁ#ﬂﬁfomu (ZPO328 & 1HH 15)
FA 2B, WihwAERER] (Spiegelbildprinzip) ’E%}:Fﬁ LTwva, :’C?}’U@Z_ ﬂ@ﬁ*lﬁﬁfll

1 75 oz THE LS RERORERI A é:]’b%’: (32 &), WAUTELET, p. 540.

2 HEMAER CSRAEDRE BT, Fa YV EEBRFEOERE LTH, 200K (Grundsatz der

Wirkungserstreckung) BEEHTH Y. REONEHROMDHICERIND L THFER
(Gleichstellungsiehre) (1#7 Té 5, KROPHOLLER, S.679. -

. 3 KROPHOLLER, S. 665; RIEZLER, S. 530; GOTTWALD, S. 267 {.
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NEOMSEIESAIC L FEELAT 5 LIS D HEIT, HR S EEEET O BIR AR &

B, B YL, BEEEODORIIRRMER L TR,

= o & ASEOBRBIFTR FA ViRicR W Tk BN TWRWEEREICESWTEEEL S
ELTH, %\/(‘/YﬁibWﬂFC"‘ﬂﬁ*E%:ﬁT%’)fi B, UHHIPRBEGRIND,

(5) § A R (Gegenselt1gke1t 7ZP0328 & 11E 5 &)
Hokt, FOBEMBEEL 2ETHRIBRESINL TN D, %F%L%o< ERIZEI L OV AR,
ko w i EREC MR b WA, AREORIER SN,

3CHR :
. ADOLPHSEN ADOLPHSEN, FEuropidisches. und internationales Zivilprozeﬁreéht in
' Patentsachen, 2 Aufl. 2009

BERGER BERGER, “Die internationale Zustandigkeit bei Urheberrechtéver-
letzunggen in Internet-Websites aufgrund des Gerichisstands der
unerlaubten Handlung nach Art. 5 Nr. 3 EuGVO”, GRUR Int. 2005, 465.

BornKAMM BoRNEAMM, “Grenzuberschreitende Unterlassungsklagen im Urhe-
berrecht” in Schwarze (Hrsg), Rechtsschutz gegen Urheber
rechtsverletzungen und Wettbewerbsverstéfle in grenziiberschrei- tenden

| Medien, Jiirgen 2000, S. 127 '

v. GaMM v. Gavu, Urheberrechtsgesetz, 1968

GOTTWALD GortwalDd, “Grundfragen der Annerkennung und Vollstreckung
auslindischer Entscheidungen in Zivilsachen”, ZZP 103 (1990) 257

KATZENBERGER | Vor §§120 ff. in Schricker Urheberrecht Kommentar, 3 Aufl., 2006

- | KROPHOLLER KROPHOLLER, Internationales Privatrecht, 6 Aufl. 2006

NUSSBAUM NussBauM, Deutsches internationals Privatrecht, 1932

RIEZLER RIEZLER, Internationales ZivilprozeBrecht und prozessuales Frem-
denrecht, 1949

Scrack1 SCHACK, Zur Anknﬁpfuhg des Urheberrechts im internationalen Pri-

_ vatrecht, 1979

S_CHACK2 SeHACK “Neune Techniken und Geistiges Eigentum”, JZ 1998 753.

SCHACK3 ScHACK, “Internationale Urheber:, Marken- und Wettbewerbsrechts-
verletzungen im. Internet. Internationales Zivilprozefrecht”, MMR 2000,
-135. '

ScHACK4S ScrAck, Urheber- und Urhebervertragsrecht, 3 Aufl., 2007

STAUDER STAUDER ,"Die Anwendung des EWG-Gerichtsstands: und Vollstre-
ckungsiibereinkommens auf Klagen im ge.werblichen Rechtsschutz und
Urheberrecht”, GRUR Int., 465.

TROLLER TROLLER, Das internationale Privat- und Zivilprozel}récht im
Gewerblichen Rechtsschutz und Urheberrecht, 1952 '
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ULMER, Immaterialgiiterrechte im internationalen Privatrecht, 1975

ULMER1

ULMER2 ULMER, Urheber- und Verlagsrecht, 3 Aufl. 1980

WANDTKE Wandtke / Bullinger (Hrg.), Prax1skommentar zum Urheberrecht, 2 Aufl,,
. 2006 '

WAUTELET_

Art. 32 in Magnus / Mankowski (ed.), Brussels I Regulation, 2007
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%%ﬁ\EU@N#&&E@@H%V°Dm%ﬂbﬁbﬁcwﬂmemmRMeUCW”)%
199 9&EICHEL, TARESVWTHEHERHTEIARIND I &ILR2TD, Civil
Procedure Rule i, EEHHOEHEH—T 5 BT, HATHE Sh O eRBIERANEZ
CBRYRAATRILTN D, '

%2 L ERERHEE

WEIE, 7T v EASNICELT, %%L@%é@%#ko%%ﬁﬁ%ﬁﬁbfﬁb\198
247 Civil Jurisdiction and Judgment Act 1982 EHIELTVWAD, [FCivil Jurisdiction and
Judgment Act 1982 {d, 1 9 9 18I, VA / D ENELT 72Dz, Civil Jurisdiction and
 Judgment Act 1991 & LTELE SNz, £0O%, 200241 2A 2 2 HOBFXRA [(EC)
44/2001] #HY AN BI=HIZ, Civil Jurisdiction Order 2001 ASHIE Sz,

&3 Sl EEOF MERICE T DL

[HR2iE. TEAEAE. EFMEE ORBRBRXITECE EY SECOEMOBESIHNICHET 5%
#Jt%bf\&ﬁﬂﬂﬁ%ﬁﬁéﬂtEU%ﬁ@@ﬁﬂﬁﬁﬁ?é&Wﬁf?yk»ﬁ%l6
Z AT, FOETEOIE T, Civil Jurisdiction and Judgment Act 1982 @1 6% 4 EIZEH
ShTwa, ' '

%4 MAOMEIC BT SR
1 HEESKENEWIEES :
ERlE LT, TEAEHLND, AL, #EL. forum non convenience DIE#IT
iD\¢¢®$L41#nm1%60W%#%@WLmé%ﬁﬁ\ﬁ&@%éﬁ\ﬁﬂﬁw
ﬁTbT%ﬁ@T\AﬁT@ﬁ%U?%ﬂ\ﬁﬂELT&wkéﬂéo
2 wmm%@%nwa%A
@Rmme%m @Ei#@éhtﬁﬂ%#1982E&®TT\Mﬁ%%ﬁb
T%D,® S —EERICEY A F— Y EEH OB MFEESHEE R CE U A 3 —ENOECHET
m%@br%%f\® i) s domicile BEEARVWLEUA Y S—EHRCHY, i)
L IS SR A RRORNERTH B BT, FHFRORFT R EERTAD LT D,

CPR Part 6B 1. BMFIOH A 4B TEENTEBREE L LT UTOHEEET TV,
ORI ET R (B 2) FEATHRIT 30, b) FEACBOTERZVLEE
FAREA L DS B0, o) WEENIELE L 20T D, Xikd) P & bRK
T ROV T RO ERET BE E%ﬁ?éﬁ%%%xé SKEFESATNDHIL,)
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QFEATAIIESHR (Bl ) BESEENTRET 50, XL, b) FHAOT
BICRERRE LT L)

@R AL FHE

H5 SEHROER - $4T
1 ARORHR '

FHRPTH-oTH, BUTIRB LRV ELA, BEELFROBRSH S ETFM
BHREEhD, ,

R TE D@D 3 b % fi 25D B PEBONETH D, ELIEDE M L DRI,
BJ%\ HETHRLRET LIMBERSH D,

2 BOER

@9&@0)4%#6?}’(\ Mﬁfﬁ%ﬁﬁb’cwé FEETH,
OF BT B 0B NH D L ABI N,

3 EBEPITOFER

PIRDOBEFHREET D,
SHEFHIRO ST IIFR LR,

#e  TEIG

1 Tybrun Productions Ltd. v. Conan Doyle!

EE, AXY AOME - 7 v CRESH TH B RS Tybrun Productlons Ltd.

(- & U A¥EAN) H. Conan Doyle D/NHOBRFZIABTHLHY v —H YT - T-—J.\z Lok
Vit AR EF AL LET L ERE S EYE L, 07 L CEEE, Conan Dyle @ kiR
YT H— BB LI LD SERT . TRTAHY VFARIER T o7, Conan Doyle
DEFEHEDHFA Th S8 Bromet 13, KEICBIT 3 44T L CBEORK A LT, KE

BTV Yy—ny s R—ARET RV UEEEND Xy T I —DEFEDMRETHD
ki?ﬁ LUir, ¥EIC T 2EESHE. Tybrun Productions Ltd. MA&ZEZ BT, ik
Z ORLEICE L TR LTV A B DHER| % B # % U Tybrun Productions Lid.{ZxF L TITHE
LAawnsHiie LT, &% %5 2 L CAELE (k. EIEHFTHSH Conan Doyle X
193 04FIEL L, ¥ Y RIZKIT 5 Conan Doyle DEEHEILL 9 8 0 FITHELTY
5o

LirL. E% Tybrun Productions Ltd.id, Z OMEOEFMEFIELL > LEEL, F1F
BERALHFICERIAEND T & HEA L, #% Bromet AKREZFES LT LAV LD
DJ Action (WESRRFEA) Z S5 E OFMFTICIRE L7z, REAIZIL, R Tybrun Productions Ltd.
. OQ#ER *@@%W% FIESSE, BEEIEESNT, Yy—aud - F—hXL
UYL AEEE WA F Yy T2 —ICH LT L DR R R SV & ORBRUTOWERE
SHIHLTEDEL > RT VEREHDVIET A VAT 0 S T AORETORBESGET
AHEREFETHEERTAHAIEOELGIEFHFRLI .

THAZHE LT, EEOHMETIL, FEEEFEL. REOHILZHT LI

FHFTIE, EROHHIFTITIE. %@@iﬂkﬁﬁ‘féﬁﬂomﬁ&@ﬁ?‘ 0315@%\-%"9"5%@

1

[1991]Ch 75
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m N T DRy S 4 A E IRV BV 9 4—/L (Moalcambique Rule) 389 . Z oV
. SEOSMEEED S A U AHER O FE R DR ORECHET 2RI LE
Bans, —SMEORIE FIEE. TR L OMBMENICET 2P RN b O
TH Y. FOEETETEN S L EOSHPICERMICEB T bOTHS.

ZOEHE LT, BHFTL. OaOEEREITELTH - RABEEROMERTH Y, SHEOM
WA EERE DA BT, MHEOEEQTEL LTITbATHDHDOTHS Z & (Potter v. The
Broken Hill, 3CLR 479 (1906) DY Gk~ b Twa Z &), @double actionability DIEHE

(REAMEL SREHOAZ TR A F YRR T ORIETADRMERZ LTS

ERHAHLL) BLLFEEBESND L, QFFOBEEE LT, HESREICK L
FEES A BRUNELS 2D, BEOHRIEZADIORFED TRV L, @1 ¥

R TCERMET o T bEOHBROBHIKE CRRININTHTHY  £D L D pRADT
. EMEEAREOKERORE & EY 5 HNEMNM T T 2 MR 2 B O
B > DIEES TRV b, FEF TV, " .

AP, SNE O MARH NI B RO BE R T AT 514 2 Y . Moalcambique
Rule(YEOFRBEICET 2 EHOEELTE LR 1 8 9 LFOHFIREH) DB RLEERE I
LHEAAS & DA —R kT YT O Potter v. The Broken Hill, &2 3 1 9 0 6 S DHIFIHEE,
Ut double actionability DL EAT 5 LICHAEMBMECET AFROBEREEEE
LTWB AICEERDH D L ShD, o _

T2 EOHBOEME
Pearce v. Over Arup
£ XY RCEFHREETH 7V —DREFZTHHFEEN, 77 FOFELRBEFTHD
Rem Koolhaas D7 ¥ Licr v 7 /-4 LTiCdH S Kunsthail Rotterdam(f8#fE & 7 — b ¥
¥ T ) )REEORETHREL FT L FOEEEORENMBELE 2o LFERITBOT, FH
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Cbhlz LT, FEERDL,

R Griggs Group v. Evans®

2 ~>ou= (Dr. Martens) & TAir Wair)) THEZRE L TWREESENRZO 2001 F
BAABA R T 1 = OBWER BB Uit & ORIT. Worldwide DF{EHEDBRESFhh:
LOTH Y. 2 TOREEFERQOORRAREE 2 = H2, #EIFTRL, Potter v. The Broken
Hill YL, EEEIER SRRV 2R L, BEECESNT, v IORHEERE
POEFER L, & TORIEE I EEENRET D & 1R L
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1 [2000]1Ch403.
2 [2005]Ch153.
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(1) FBEORIEAR

-7 A U BhkEHeS (AL American Law Institute) : 69 EEBRAR R B 1T A HEE P FEE,
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T, (PR T4 v —F v MOBTAMAMERES L7 AV I EEBES I 5&08RE) AlR—HEE ME
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W gFE - FEE (2) 20H,

@ BEF - AEE (2) M4
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cases. (THR#R, BEHE)

0 T.B Harms Co. v. Eliscu, 339 F.2d 829 (2d Cix. 1964); Topolos v. Caldeway, 698 F.2d 991 (9% Cir. 1983);
-Bassett v Mashantucket Pequot Tribe, 204 F.3d 343 (2d Cir. 2000}, Royalty Control Corp. v. Sanco Inc, 175
USPQ 641 (N.D.Cal. 1972). ROGER E. SCHECHTER & JOHN R. THOMAS, INTELLECTUAL PROPERTY: THE LAW OF
COPYRIGHT, PATENTS AND TRADEMARKS 192-194 (West 2003), %7, Ml - A8k (3) 12H, WARR [7 A
Y AEVEHEREORERME (B 2/F))] CKEIR, 20084) 243 K,

®  Bevan v Columbia Broadeasting System, Inc., 329 F.Supp. 601 (S.D.NY 1971), HE - #iHBE (3) 12 H,

A - B (4) 243 H, o ‘

©) De Bardossy v. Puski, 763 F.Supp. 1239 (S.D.N.Y. 1991), &H - fiifgik (3) 12 R, (L7 - HBE (4) 244
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DO . [EEENH_EFRETH> TROERQENT > B b0, FRMEHOHIL  HHOIE

W ®FE - FHEE (2) 26 H.

@ @& - FiBE (2) 29E,

G Y yFwim=les SR - BiEHE (2) 237 E.

W Y yFer=L4 AKX §ilBE (2) 237TH

). Gulf Oil Corp. v Gilbert, 330 U.S. 501 (1947).
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@ BIRELEFT & MBI OB OBE ThHNE, Kk s TBH (abstention) | 2SS L 255, TM - #liE

(3 18 H, : ‘

@ &M@ - FHEE @) 28K,

@ Tondon Film Production Ltd. v. International Communications, Inc., 580 F.Supp. 47 (S.D.N.Y. 1984).
) M. Nimmer, 3 Nimmer on Copyright, at § 1703 (1982). ' '
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@ EYEE—K: FEH
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5Bl WEERT A ) B DT L TR BRI TR
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Vanity Mills Faix, Inc. v. T.Eaton, Ltd., 234 F.2d 633 {2d Cir. 1956).

Id. at 647.

Boosey & Hawkes Music Publishers, Ltd., Walt Disney & Co., 145 F.3d 481 (2d Cir. 1998).

Frink America, Inc. v. Champion Road Machinery Ltd., 961 F.Supp. 398 (N.D.N.Y. 1997).

Armstrong v. Virgin Records, 91 F.Supp.2d 628 (S.D.N.Y. 2000). T Ui MFEfEs E%L%d<%®r&

. Murray v. British Broadcasting Corp., 81 F.3d 287 (2d Cir. 1996).

- EEE (3) 23K,
Lockman Foundation v. Evangelical Alliance Mission, 930 F.2d 764 (9th Cir. 199 i)
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0 Creative Technology, Litd., Aztech System Pte., Ltd., 61 F.3d 696 (9th Cir. 1995).
@ Packard Instrument Company; Inc. v. Beckman Instruments, Inc., 346 F.Supp. 408 (N.D.I11 1972).
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@ $¢ﬁ%§%—% (211 &)
L 211 % 175 : ALLREIAE 5 KEICET A EE LORRICO& TR T L LB TED
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) American Rice, Inc. v. Arkansas Rice Grower's Coop. Ass'n, 701 F.2d 408 (5th Cir. 1983).

@ Hm - EiEE (3) 13R.

@ [nited Mine Workers v. Gibbs, 383 U.S. 715 (1966); Sinclair v. Soniform, 935 F.2d 599 (3d Cir. 1991 ; #%
i - AidRE (D) 4H, '

W  Jorah Soft Ltd., v. Droshin, 136 F.Supp.2d 276.(2001). .
® - - CRMEOEME S LT, Martinez v. Simonetti, 202 F.3d 625 (2d Cir.2000) & & HiZ, [fIEHEICL > T4
LARERNEETHY, SEEOERICET O AL xR T I LD LTINS ESEE LIz Information
Res., Inc. v. Dun & Bradstreet Corp., 127 F.Supp.2d 411 (SDNY2000% T TWA I EHER END,

®  Ortman v. Stanray, 371 F.2d 154 (7th Cir. 1967).

D Mars Incorporated v. Kabushiki-Kaisha Nippon Conlux, 24 ¥.34 1368 (Fed.Cir. 1994) ; #i# - gi#E (1)
4 H. ' :

®  Voda v Cordis, 476 F.3d 887 (Fed.Cir. 2007) -

@ SRAM Corp. v. Sunrace Roots Enter. Co., 390 F. Supp.2d 781(N.D.IIL. 2005). Ti%, Voda F{E0#ERERFD
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. Zippo ElE D | %t NETEHEITEE O BRER 2 VIS DITAICIIKRD A b7 b (spectrum) 2
by, UTO3ERYTOAD , .
@ #ﬁ@x&ﬁb?Awﬁkbi,w%ﬁ4y&w%ybLfEV*z%ﬁorwé%@ﬁ

HY, FATERIEESNDRETHD, ,
@ HIEFORRS FIFLOMBE LT, WENREEBIZERET v e FLEET WD
BATHY, ST =T YA MCBET, HATBHERTEENDNETHD,

) oA N— RAN— ACBET A ATEROER OV T, MARGARET JANE RADIN, JOHN A.

* RoTHcHILD & GREGORY M. SILVERMAN, INTERNET COMMERCE: THE EMERGING LEGAL FRAMEWORK 467-539 -

(Foundation Press 2002); JONATHAN ZETTRAIN, JURISDICTION (Foundation Press 2005) ; U v F= =14/
% BEE (2) 259 H, —ARMUAMEEICONTH, BE - BB () 478, Yy TFvr=LA S IE - RRE

(2) 41 E# &M,

®  Pennayer v. Neff 95 U.S. 714 (1877). ik - §ii5E (4) 246 HHBH,

@ Ipternational Shoe Co. v. Washington, 326 U.S. 310 (1945); Hanson v. Denckla, 357 U.S. 235, 250-251
(1958); Burger King Cooperation v: Rudzewicz, 471 U.S, 462 (1985), ®E - miBE (2) 48 K, .
@ EEOZ ZFR, HAFEEOLE LT, HYEEHE (in rem jurisdiction) e EERE (quasiin rem
jurisdiction) +b M TIFESB L END,

®  Burger King Cooperation v. Rudzewicz, 471 11.S. 462 (1985)

8) Radin et el, supra note 1, at 467. )

D Zippo Manufacturing Co. v. Zippo Dot Com, Inc., 952 F.Supp. 1119 (W.D.Pa. 1997) ; 1A - BB (4) 249
Ea - . '
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Q@ ZOTEICHBTAEREHY, AV EFIFATRT=TYA FET, 2—F—-2FH
THE T TCWBESTH D, ZOBEIE, [WHAM (interactivity) | OB L, 2Tk
S B EHOTERN RIS L 2T, FAGEELEETNENEIIPRESNEET
H D, : y

= EHOFUELIIALEE O, STAFEELZEE

C BN = T YA FAEIBE L AR o TR BEE  Cybersell F @
= RATEETE f

d. ArIA v EDEEFHO HFE) KonT Y

- Zippo BAEHRT [ROF M) OREBEEZEA Ui #3Hpl
= b3 [R/ANBEDEEML 122 T, Calder v Jones St @ LD [HHFRT A b (effect
tests) ([EEEHNCAT - EEM21T4 (intentional action) DZHR])

- Calder B = St NEBEREESNDITHE,
O [ERERITSH] BIFEL '
@ FhSEEHICET ST (aimed) B0 @
@ FhAEEDICBVWTERES24752 ¢ (causing harm, the brunt of which is
suffered---and the defendant knows is likely to be suffereci---in the forum state)

. Panat}jsmn Bk O BT ADEIES FRA A R —A L LTREL, A V¥ —2y bECEW
723, TRl LM (something more) § 4372 <, ST AEHEHE ERETE W

e. BEBEARBEIZENT ‘
- Yahoo TAE @ (FF ABEME OBFBHEREL 2o ER) - 7T AYROT A D HITET
HAEARPITE LT ~L, FBREE

- Aofh  TEERRFIFE (purposeful availment) | ASRAREE i, PN, THEH, EEMUC
BUHBEAL LT, EECHLTRER (wrongful) FTAICHEELTOENE I B KANT
ilLd | :

= fEHE LTHATELEE

W 77 Ti, Compuserve, Inc. v Patterson, 89 F.3d 1257 (6th Cir. 1995); Maritz, Inc. v Cybergold, 947
F.Supp. 1328 (B.D.Mo. 1996); Inset Systems, Inc. v. Instruction Set, 937 F.Supp. 161 {D.Conn. 1996}
Bensusan Restaurant Corp., v. King, 937 F.Supp. 295 (SD.N.Y. 1996); Pres-Kap, Inc. v. System One, Direct
Access, Inc., 636 So0.2d 1351 (Fla.App. 1994).23Z7 b TV D,

@ Cybersell, Inc. vi Cybersell, Inc., 130 F.3d 414 (9th Cir. 1997).

3' Radin et el, supra note 1, at 489. .

@ Calder v. Jones, 465 U.S. 783 (1984) ; LA - HiBiE (4) 246 H, FHIMEMRAEFRICHTIOIERT
5, i, Core-Vent Corp. v. Nobel Industries AB, 11 F.3d 1482 (9th Cix. 1993) b &, '

& Calder BRI LHUE, “directed” VNI BETHAR, bo &b, HMOBERS TIE “direct” £V IFE
MBIBT 5, o

© Panavision International, L.P v. Toeppen, 141 F.3d 1316 (9th Cir. 1998). K3 FAA »Rr—AHETS
FRTHD. . }

(D Vakoo Inc. v. La Ligue Contre Le Racisme Et L'Antisemitisme, 145 F.Supp. 1168 (N.D.Cal. 2001); Radin et
el, supra note 1, at 498; Jittrain, supra note 1, at 7, 46.
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£ HESE

CEEESE - AW FREEEShD W

o RSB L, WhYBHARKO T COEEATLADE SNBRMAHE @, &
VI LDEELE P, ~

(3) ALIEE
@ ?ﬁ%{iﬁﬁt&%@% (201 &)
- BRI e AT
@ EEESE (02%)
c TR E DY, [HEFTOBREE) LWOEERAWVD
@ iﬁﬁtﬁl:Eﬁ LTLENEREDHEE (203 5)

CRENEIENE  UEESUE L TRBERHEPRVGAIE, FOEEREERRY, TENE
ELTLED o

@ FBEBICEELTOVELVESICLIBEGA (2045

- ALT JREI 204 % : FEROFMM CTHE DT & ot ANFEREORBNICIER T 5 RE
=  ZippoFHELED TRHEAME] Vo MBEACHRESAT, LY RARRESY

204 & 1R BECHET S TEEOATAS I EENEMTAE LEE (BETAR) ) 2
i - - :

- 904 & 2 1E : FERIAMIC BT AR, [TV 1 7688 pniE

- 204 £ 3B : HABWOBRATENREE, WIO NBETORFLRY HRE
= {REAEOCBEWVWETONDODDS ri’?ﬂiﬂﬁﬂ%@ (forum shopping) | ZBFHLE§HEENL

® MMBEEICET 3A8E (205 %)

B B

0 Af/S Bremen v. Zapata OfF-Shore Co., 407 1U.S. 1(1972). %7z, MEREA [ —VEBRSNEERO] (73
B, 2009 4F) B, ) '

9 Carnival Cruise Lines, Inc. v. Shute, 499 U.S. 585 (1991).

® F 21, Groff V America Online, Inc., 1998 WL 307001 (R.I.Super.Ct. 1998). EFEOEEHF & LT, AL
¢ AOL M MHEEE 1 lpni- b D & LT, America Opline, Inc. v. Superior Court, 108 Cal.Rptr.2d 699 (Cal.Ct.App.
2000438 %, )
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® EHOWSCHTEANEE (206 &)
CBAEOIIRTY S [HENE] BT HRE
= bhw? [EE0E FOBk (spider in the web) | & FHEh 2RI EEH (B AHEOICIR
TIFL 4 h, —HER R HEEERE; OmmISEN?) -
@ EEEBAEHEOFBCOVTOTHSERL (207 5)
-ﬁ&é%%ﬁ&ﬂ%vmﬁbf,%&t%@%%%#%m%tor®77ﬁ&—&%waé
4 BRLOROOEE (simplification)

(1) FLoiz®

CEEEICBWT, A-SEEHTIRIFELUOMBEIC OV CTREROFRRSRE ST D HE
= HHFRA-EN BT DD, HEAVEEROKRUFICEFREEPSELENE I

(2) HEkROBEBERINR

- SREABA OREL  BHOSFRHFNCEEEL RO HREEI L, Wb 2 T EEEREMOE
% J7 & BRI B DRI KA - .

c7 R Y B EOENEE BRI - MR CORRESICEA S5 [H# (abstention) |
@ RDIFIE RS OTE & Vo S REE - '

AT LA ERUTE CORBRS | FETREROES, TERILE (nternational
comity) ], MLIZt&E LT 58 (lis alibi pendens)] ¥, & M IAGE Vo FHRICE D
HEED @ - o

(3) ALl B8l
D BYICEEIN-HPFFOFRER (2215)
L EBETORAEEIEPXED (consolidate) By, Fhk bEHFTH COHA (cooperation)
EITHION : ,

= B S SBIETIC HEEHERR (coordination authority) A5 (221 %)
of. ALIRRI212 &£LRHRDOLE

W HEEE TERTFnme) (Bt 1997 %),
@  (Oplorado River Water Conservation District v. United States, 424 U.S. 800 (1976) ; & H - g8 (1) 17
H, - -

® HHE - FEEE (1) 28,

W sk, W - §iEE (1) 19HET,
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@ BABOFIHRUEHOES (2225)

CREDFERL LT, W (cooperation) MHEF (consolidation), E/oiEZ?d 2 2OEAEDH
wRHES (22254118, ‘

- —EOE . W AGEEILFERETEFRD S
=  EME . AL FBI 222 4 4 THICHTE

@ hoIHFIZLIHBF0RE (223 F)

-

 EOHKHBT CRATESRB T HHE, TOMOBHFN DL DHBBEEH D O
= FEPIL, BHOGS, FROEPOHT ete

5.
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(%%)6@WT#m&i$f%$ﬁﬂ

7 7 v AEERE

EE#pEEE (ERREO—RE)
%1 Ril144%-155%

Rl 14 &

[ AEA 2, 77/zwﬁﬁﬁrﬁb\iﬁﬂé\ré T FAA &@F7#_77/x/:fowc’ﬁ@/wﬁ
£ o e BEDFITOEDIE, 75 XOBHFICBRINS, AL, EOFEL>T 77
PRI T, SMENABIE TE o 7o BHEDIEDIZT 7 2R DEEHPTIZ B IS, )

Bk 15 55
[ 7522 AM, SHEAEDORICIBNTTH - z‘z‘; SHEIZ ﬁbvf’ﬂ,@/u_ot - Tﬁ#éﬂf 3
BDEDIZ, TZR @ﬁ#fﬁhﬁ%éﬁé 1

Rl 14 4685 £ O 15 4eic L. TREAMEEDDARC & b R RRERT T AN CH DT
BTHBBEIT. 77 ADRNFCEESLELD L SNB, LEL, TRHOREOBAIL,
KDk 3 ICEL ST S,

1 ﬂ@AFHﬁU)fﬁJ%G’*T‘J‘%’) M"‘““*‘ﬁ“*’@}ﬁiﬁﬂ@ﬁj{% (labandon du principe’ d’incompétence des
juridictions francgaises dans les litiges entre étrangers)
0T, RiENR 14 3 LT 15 SO RHERICE D . AEABDHEITONTT T2 A coi%ai%u
FiEER LA E WS FAIRH o7 (C.Cass.civ. 17/7/1826), BILTH, SLE A DS
3275 v AOBRHFTOBEEDFME, BFESN TS (C.Cass civ. 21/6/1948 Patino F{f)..

2 EEECRY D ENRIONR - .
HEAROBEICSNTH T 7V ADHMFTOFEERYH Z LIBNE, 77 AENT
SAE AN OSECER S 15 ERRIEEORME EDRTER bV, B, 77 A
OEHFHC B 3 ERSERENCET 3 ERORBEERGFICLIERT 22 LKL TED
2 L OEBIZEA LE (C.Cass. civ. 19/10/1959 Pelassa F{f, C.Cass. civ. 30/10/1962 Scheffel
).

-3 BRI 144 - 15 RONUEST
b /zU)Ii":lljﬂ@j:i’rﬁmf@ﬁﬁ%a‘ﬂﬁbt%ﬁ‘ké U2 HUBRBEMR L . 14 6B LT
15 440 L B AMIBMESBA T A EREL B, ZOHE. 77 L ADBHIFTE. HIRASEREE
BEmEAT 3, HHETE, Rk 14 ROHFEN, 75 LA RUNT, MU EE DM E O RN
FRLEI R VEBAKORBEAEND LHEL., TOUBEALMIILE (C Cass. civ.
19/11/1985 Cognacs and Brandies from France $#F) o

4 fﬁ‘%‘ HE (regles exorb1tantes) & L“C@E?ﬁﬁ 14 s’i%:!bcl:'()\ 15 &DME

IR 14 &RV 16 i3, (77 REH) KESSEFRICHTD (HE) 254272 bDT
HBHe ‘ ' ' :
(1) 3
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Rkl 14 3 L0016 &4, £XOXLE R MEHE LORICBES L0 TIHEL,
R ERE LOF X bERA SN,

B L. SRR B~ X REIET R X CHAEICHTET 5 RBEEIC Y B #Rm A ORE)
‘Fﬂﬁﬁﬂnm\_n6®ﬁﬁmﬁmén@w(Cc%spmnwzwmmm)

(2) EEEMEF
RIEM14EBIT 15%5;%’3 < EE, ég%z"@@%ﬂ W2 SWTAE L5 (C.Cass. 18 ch. civ.
21/3/1966 Métropole Eft), 7'V = v #/ARAIT (AT BRID 4 &K 2AILL T, A 1R
£®5L77/zuﬁﬁ&ﬁféa%Ak;o$A% Ribi 14 B LN 15 RF ERTE
BT LZRD ERIREND,

(3) #hFE
OEZFEOEE ~
14 &35 LU 15 0BT, 77/zgﬁéﬁféﬁkﬁbrﬁ@%ﬁxt&s@mﬂk
#%?‘77/xATbéﬁim% 14 435 X U0 15 410 B3 < RIS 2 IR F A i 3 BURIC (i
HEEPETHAE. BHICE-T) BETDZ amréé
‘®$Emﬁrm&w ' .
PO TRE 14 B XU 15 &I, 77/z@$%ﬁ¢5%5ﬁfé7§vz®%ﬂﬁ®§
E%ﬁ%%wt%®&m5n1wtoLmb\ﬁffiﬁﬁﬁﬁfﬁw:&ﬁ%B#&éh
T3 (15 &iz-> %, C.Cass.1% ch. civ. 23/5/2006 Prieur i, 14 §iz>&, C.Cass.1®ch.
civ. 22/5/2007 BDL 34) . L= T, AEZMFTA T LIHRO 7 7 2 AB1T 28UTH
RRRE & /2 o 7o BHT. 14 2238 LU0 15 il bIERBUT 2 TE T 2RI b2y,

'%2 @Wﬁ%@#%(a%@%E)

5y ATk, FAlE LT, @Wﬁ%%@@ﬁﬂmﬁhﬁﬁﬁé riz ;orlﬁﬁﬁﬂ%ﬁ
%&ET% ,

1 EWNRFEOER DR

(1) HEnEdTH

RRIOHEEASBZVIRY | Hels OEFHIN 7 7 > Richiid, 77 v AOBHIREREET S
(FrERFERREM ( [NCPC) ) 42 % 138) ,

%%ﬂﬁﬂté&%%%ﬁ%&w . EER 77/1&&?%%?6%Ah@%®ﬁﬁﬂ
®ﬁﬂﬁm‘it\%@Kﬁﬁ%ﬁfé%%kﬁ77/ﬂ®ﬁﬂfﬁaé_hT%Fﬁfé &
MTED (NCPCA24:3 ) . ZOFE. BEOEFIFRbRZVLITHD,

23, 77 AHEBEFAER., Forum non conveniens DE GEREEARNI L EBEHEE LTE
BEHHFATEEET TE D) ZRALTHRY, : '

(2) AENEEIZREY DR
REEFHERR T 5 v A ThNIE, 77 AORUFFPEREELH TS (NCPCH4 ).

(3) %ﬁk%?é#
DR FERIS | EERT £ 72 id Y — tﬂ%ﬁ®ﬁﬁ%ﬁb77/zhahﬁ77xx®ﬁ#
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EEAZES BivD (NCPCA6 4 1),

(4) REEAT B BT B R
Eié%t6T$£#%Ebtﬂitﬂﬁg%iﬂ#77/Zk&ﬂi77/z®ﬂﬁﬁ
BENREH HALD (NCPC46 £ 2), ‘

(5) BAFR (b xl, FEETEOELDFR)
RERERFTEMMR 7 Z A THNIE., 77 v AOHHIFTICE ﬁm ROBHND (NCPC46 45 3).

(6) fREML5 ‘
TS RADEHIRERE I ONTEEESETRESG. 77 Xwﬁﬂ%ﬁﬁém 2T
bERENEEESE T 5,
itxﬁﬁﬁwﬁﬁﬂﬁ7ﬁyzw&é%Ak%\7§VZ®ﬁ%ﬁE“ﬁﬁ$D(??v
92755 B 211 & 1 ), 7 5 v AR ESEBOYITHF CHBEAIC YL, 77 ROHBHFOEIE
WML S (C.Cass. civ. 6/12/1989), ' :
L xﬁfﬂméném%$@(th@%@@T%@éﬁ)uowfm\%%f%@w
(C.Cass. civ. 17/1/1995),

(ﬂ EEHOE
HRED— A@Eﬁﬁ@77x%kf&¢%%ﬁ,M®#H%¢Lﬁbr%77xx®ﬁ#
A EREER I FE AR B N TED (NCPC42 42 TH),

(8) IRAEHIEE | .
75 v AOEMBIRERICHT IEEEET . BHFESEREEEELDLOTRY
=0 x%&%&¢577/z@ﬁwmmxﬁkﬁfa%ﬁﬁ&howr%&m&ﬁfa
(NCPC49 £5),

fPHEERICOVWTIE, 2D ﬂﬁ%Mﬁféﬁw%ﬁMﬂ&ﬁfa(mmay%u
DNTHL, EEROERBVEBT 2HHFTNFELE TS (NCPC333 &),

uj
5*:

MBI

9) EHEFR (Iitispendence) BHEZREL (connexité)

NCPC100 &ic Lhid, EiES (%%%mﬂ T, fERABR— @E%ki@ﬁ@f%é# )
®%m,ﬁkﬁzﬁﬁﬁbt%ﬂﬁm\é%ﬁ@$b&ki@ﬁx%ﬂ?f5°$me&w%
FIZh, BHETHT I &M TED, 0T, 77 AOHBHAME, BIMEOHIHEIL, B
HEiRA VL LTI R HI T2 2 LRI Th -7 48, BIETH. —IELHEA L., BERRL
LTHTT%%&NMT%(O&mmwawuﬂm4MmmmﬁFﬁm@%@ntﬁb\ﬂ@ﬂ
BT T AOBHFIC B TER SR WEEITE, HERRL LTHET LAV, £/, BE
HROBAIBROFLAEZEENICHT T30 T2, BHFTOREL Shd (AEH) Alck
T, BRIZT & 1 EHOBEEERED,

NCPC101 4id. HEHHFIHRE LTV A EM L BET 3 EHRT 5 0 X OBHFTICRE L
TNWABAE Thbh AHFANFELECAMEDRBRICHDHE (C.Cass. 18 ch. civ. 22/6/1999
Benichou ), WA—oDEKHFICH LT, BEEMOELLBEFRHI LB TESD L
EDH D, 77/%@&#?@ HBAEDH BB, BERRE L TEEHEOBER LB ENTE
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B LR B, BETHRS . RHUFORETHD (FEM).

H3 GREH
1 HHEEDORE
FRIE LT, BAMTHARIC L) THEELHRT 2 2 L8 TE 22, BARTHENEE
STHRRHIN o LD LR END (NCPC48 ), Ll BIMEEZF T LB AT,
MARBTH, 77V A0ERTEZERTIHLOTRVEY . AtkTHD (C.Cass.1? ch. civ.
17/12/1985 Cie de signaux et d’entreprises d’électrique F),

o HEAE '

— AR TR PSR AERED BRSO, FERHOEHICER SN RRICELTTHS (B
20615, LiaL., BEEFGICBITAMESETICSNTE. 20X I 2BEERL. fEEE
AEZhE & a (C.Cass.18 ch. civ.4/7/1972),

SN EBRIFEDOEIT (exequatur) k
1 SEHPROKR - SITOEFEOEMHIHRMUFOEFC L > THEEREZLOTH DA, &
OEmIZH B (NCPC509 &, Bkl 2412 4, 7235, BRIS2 &LATF),

2 HF oM

(1) REORELFITH LD RRIOME
. Parker H|# (C.Cass civ. 19/4/1819) LI, AEORMELEATI LWV 08, 77 AN
CHYRNMBTH o, L L. Munzer HIE (C.Cass.1¢ ch. civ. 7/1/1964) X, ZK?EUD_EIEL%*’{?
5Ly ERIEME L, TORE, SAEHROPITOESZ, OMBENEBEERHD L. ©
7 5 A DEMIEICHE o MR OE R, QA ERMFTCBH A FREIBBETHL L, O8
FicaET s, OEEROFERNRZVI L, Lol

(2) EfofEn

Bachir H# (C.Cass.1¢ ch. civ. 4/10/1967) %, Munzer ¥ CER S TV IZQ@ DA EEHET
BT B EEX OBEEOBEHICOWT, ERMAKFE BT LnhE Lo THIBr il &
W& L, : |

& 0. Cornelissen ¥ (C.Cass.1¢ ch. civ. 20/2/2007) ¥, Munzer ¥R TERINL T
@07 T ADEMIEICHE - fo HEREE OE DEE (Joi2 L. 7T v ADERE LA E Ok
ORI TH, 77 ADEMIEI X A EIESAERHR EF CERICRD L EEIO
E#&%tf&%ﬁénrmt)%%btn

3 HEEROPITOEN (BRIE)

SLEE D, BE. SEHROPTOBME, OHkE T Lo EE i S EEEr s 5
b, QARZRBLOFsE FRICEHORE) CETIEBRNAFICARTS 2L, QB#O
2EHk (fraude alaloi) 7RV Z &, O3EMEWMITNE I P Lo THETISN D,

DIz DWWk, YAECERHRHMEEORELER L TEZAERHTCEBEHD T L &
75 v A DEEHRUEEOEES I L OSSN BRI TERHE I L L END, L
75 2ADEEHHBEOEEN 7 5 v A0S ERTELEDAVES., BHMEE LT_
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E L OEMEAPIETHD . FOREOBRAEAN TRVSEIE, SAERHROEEIED D
N5 (C.Cass. 12 ch. civ. 6/2/1985 Simitch %, #i#5 Prieur F/4)

Oz W, IO E L TWA I EBBEIND,

@EEOE (fraudealalod) &id. —HRANCHL BT S B <& YELE O R Bk
B, SEMROBIT (exequatur) OEEE LT, BIEOEREY EHT 220 T &
SELLHIFT OMERE (fraude a la juridiction) OEWRBZEND.
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YR EEHE D EIBR R R

1 EEHEIC T B B S

F eI B S ERREAEEIC B LT, ﬂm%?&&&%ﬁﬁﬁmm&< EERFRHEE D
—Hxﬁih{iéo TREZND,

(1) %%L%Té@@%ﬂﬁﬁ
BT IO ST (NCPC46 & 1 5. mn51x)w4%ﬁﬂﬁ&&6oﬁﬁh 3UNT
BRESEPHESENONIEZTNIZNES,

(2) ZEfEkeR iﬁu@%ﬁﬁ‘élﬂlﬁ?‘-i&ﬂ””‘f
BERAEME IR EORE & 225 F R E U oo B FEE RN cEfJ:é
(NCPC46 4 2 5. BRI5 % 3 1),

o MR Y B ESERH G - - - |
MG HEIC B 2 R I B U C L, AR TR ST S B2 U s < L R
D— BRI - CTRRR S 1B, '

() BRI X UHEECET DER
75 A TRES NI EIHEOT T 2 FRE. 77 v AORHAREEELS
T3 (E—X#PIFT 1875 45 3 A 31 AUBR—B L TW3), SHEFFOFAIEC SN TIEZ
7 U ADQBRHFTITEEERE LRV, MOTERFHELRER BRICIOVWTLREKRE Shd,
Bk, ERAOMERISEE L 2 S HEORRTHS 2 b, O SERERHAS — 2T
HHI Lk, KHEE HRICOV “CHERE, BU BRI A (BRI22 4 4 ),

@ %ﬁﬁ@hﬁ ZRAT AR :

7S5 RZBWTCE., BHOBE—EOFER (1 -20ORBICE— ADTEF LHAFELRY)
BERORMETHD, LESoT, 75V ATHIFNRILTWBEEDT T ADRKIHHE
EFISE OIS TEOHENE 2R T 5. EbID, Th b ONIFHEOBIE L M U5EFHR
C2WTIE, 77 AOHHUFHEREEELH T D, 221, ﬂ@%#kﬁ#é??)x@
HHIFR DB JREOL THEROBELZ G LD Z & LMFEROBAL LET, HAEC
MERIOBEEE M LD T LT TEiR,

=710, FREORMBIIFHEMGHHEN TS,

(3) HHEHEOFIFRICE T 5 T |
% RITH DSRHFT (NCPC46 £ 1 &, BRIS & 11H) BEEHKHET L 05, RN
A R A B I T IUCHE D

4) FETHERER
C HESETEAY, BEREMELZTREOCRE kfaﬁéiééﬁ ﬁibtﬂﬂ@ﬁ#ﬂﬁﬁﬁv‘r’ﬁgﬁ
ﬂﬁ&&é(Nﬂ@%ﬁﬂﬁ\Bm5%3ﬁ) ,
SEFBICB W THEENEFEDHOFH 2 EETHE. OFREETHLI L 2EHAL
L/'C{'ﬁinf? ‘Liﬁ?‘é%ﬂ% 72 uazie (Jacques Azéma, Jean-Christophe Galloux,

53



Dalloz précis) &. QEEFRRICET 5EBEEET 3BT D,
}C.Cass. 12 ch. civ. 31/1/2006 Agrisilos ¢/ GRE Manufacturas {4 ‘

75 v ADEHFIARR R ORIHERERRFFC BT, BESWA, FHOTHED
RREIE A~ L OO BREETHD L ERE LD L, FHFIL, 16 & 4 H &
BRI22 %& 4 1E) WREFEOHEROREZMRE T IFRITERSALZVOTH Y, TO
X9 RAFIMRB L T iabofe (Bift & LTERSNIITHE BEXedols) HEHRENERE
%%éﬁbﬁ:k%E%t%%Lt; '

(5) THIBAOTERRRREA

(B ERTEIERESTRT (action en déclaration de non-contrefagon) ASEAR & hf_%/\k i,
HERIE D, RERE %%ibio&bf% (R— 4 EE DR —ONRE L OR—ORR]
DIW/LITHYT 50T, RICEEFRMER LB, S EEOHERRRRE LT
BHFROEEREESNSET, ?ﬁ‘é FRIETBHI LIRS (BRI27 % 1 @), LR
T,%ﬂ%@%ﬂﬁﬁ&%ﬁétwhﬁ@mm BEANDT &mT £& 725 (Torpedo
Actions / Actions torpilles),

Livl, 735 v AOEAFTIR., #ROBEFNILT bW, OEBRO X, 77
VAT, BRFROATREFH T 2N EENEH T L. @fﬁ%@%ﬂﬂﬁﬁﬂ'f“%{xﬁuﬁ-ﬁ#
MHIE &5 Z & ORFEED, %@Emkbféﬁané
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Intellectual Property, Principles Governing Jurisdiction, Choice of Law, and

Judgments in Transnational Disputes,
The American Law Institute
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Part] Definitions and Scope of the

| Principles

§101  Definitions ‘
The following definitions apply to these
Principles:

{1) “Agreement” means a bargain of two or
| more parties that results in legal
obligations- 'I‘he term includes
agreements, confracts, licenses,
assignments, pledges, grants, and
other voluntary transfers, regardless
of how the particular transaction or
transfer is denominated. _

(2) “Judgment” means ény final judgment
| or final order of a court determining a

legal controversy: a ]udgment or order
'1s “final” for the purposes of these
Principles when it 1s subject to .
enforcement in the State of origin and
not stayed by a court in that State.

(3Y “Registered right” means any
intellectual property right covered by
§ 102(1) that is not valid unless and

- until granted by a competent State

authority.
(4) “Standard form agreement’ means an

agreement that:

(a) is prepared by one party for repeated

Part] FHLEGEREBIOEREH

§101 %

UToEHE., chonFEACERSh
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(5)

use;

is presented to another party or parties
(the “non-drafting party”) by the party
on behalf of whom the draft has been
prepared (the “drafting party”); and
does not afford the nondrafting party a
meaningful opportunity to negotiate
its terms.

“State” means an entity with a defined
territory and a permanent population,
under the control of its own |

government, which engages in, or has

r‘the capacity to engage in, foreign

relations with other such entities. A

regional economic iritegration

organization is considered a “State” for

)

(a)

ar

(b)

purposes of the Principles when the
orgamzatmn created the intellectual
property right at issue in the d1spute
The allocation of authority between a
State and its territorial subdivisions is
determined under the law of that
State. .

“Transnational civil dispute” means a
civil action in a court of a State (the
“forum State”) in which: |

there is a claim or defense under the
intellectual property rights of another .
State (the “non-forum State”);

there is a claim arising out of activities
that implicate intellectual property
rights where the activities occur, at

least in part, outside the forum State.
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§102 Scope and Applicability of the
Principles i -

(1) These Principlés apply to transnational
civil disputes that involve copyrights,
neighboring rights, patents, trade secrets,
trademarks, geographic indications, other
intellectual property rights, and
agreements related to any of these rights.
(2) A court shall, upon a party’s timely .
request or upon its own motion, make a
specific finding as to whether a disi)ute

before it comes within the Principles.

§103 - Distinction Between
Jurisdiction and Applicable Léw

(1) Competence to adjudicate does not
imply application of the forum State’s
substantive law.

(9) A court shall not dismiss or suspend
proceedings merely because the dispute

raises questions of foreign law.

Part I Jurisdiction

§201 Defendant’s Residence

(1) A person may be sued in any State in
which the person is resident, regardless of
whether or not the claim arose in that
State. ‘

(2) A natural person is resident in the
State in which he or she is habitually
found or maintains significant prdfessional
or personal connections.

(8) A juridical person is resident in any

State or States inlwhichi
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(a) it has a statutory seat;

(b) it is incorporated or formed;

(¢) its central administration or chief
executive office is located; or '

(d) it maintains its principal place of

business.

§ 202 Choice-of-Court Agreements
(1) Subject to subsections (3) and (4), a

person may be sued in any court that the

parties have agreed will have jurisdiction
with respect to the dispute in question,
and, unless the parties’ agreement clearly
provides otherwise, '

(a) the designated court will have

exclusive jurisdiction with respect to that

dispute, and
(b) the parties will be deemed to have

waived objections to the designated court’s

personal jurisdiction over them.
(2) Except as provided in § §221-223,a
court that has jurisdiction under

subsection (1) shall not decline to exercise

jurisdiction on the ground that the dispute

should be decided in a court in another
State.

(8)(a) Except as provided in subsection (4),

a choice-of-court agreement is valid as to
form and substance if it is valid under the
entire law of the designated forum State,
including its conflicts rules.

(b) Capacity of a party to enter into the
agreement is determined by the internal
law of the State in which that party was

resident at the time the agreement was
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coneluded; if that party had more than one
residence, capacity will be recognized if it
existed under the law of any one of its
residences. - |

(4) (a) A choice-of-court clause in a

| standard form agreement is valid only if
the choice-of-court clause was reasonable
and readily accessible to the nondrafting
party at the time the agreement was
concluded, and is available for subsequent

reference by the court and the parties.

(b) Reasonableness under subparagraph
(a) is determined in light of:

(i) the parties’ locations, interests, and
resources, taking particulér account of the 7
resources and sophistication of the
nondrafting party;

(i) the interests of any States connected to
the dispute or to the parties;

(1ii) the availability of remote adjudication
in the designated court, such as online
dig,puté resolution;

and ‘

(iv) whether the designated court was
established in the forum State to fostér
expertise in adjudicating disputes of this
type. .

(5) If the choice-of-court clause is not valid:
under this Section, then jurisdiction is
determined according to the other

provisions of Part II of the Principles.

§203 Appearance by a Defendant Not

Resident in the Forum
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(1) A defendant submits to the authority of
a court in which it proceeds on the merits
without timely contesting jurisdiction.

(2) The defendant has the right to contest
jurisdiction no later than the time of the
first defense on the merits. , -

(3) If the defendant does not appéar, the
court shall satisfy itself that the plaintiff's
assertions of the basis of jurisdiction are
reaisonalﬁly supported. If they are, the
court may enter judgment; the
enforceability of the judgment in other .
States will be subject to scrutiny under §
§ 402-403. |

§ 204 Infringement Activity by a
Defendant Not Resident in the Forum

(1) A person may be sued in any State in
which that person has substantially acted,
or taken substantial ﬁreparatory acts, to
initiate or to further an alleged |
infringement. The court’s jurisdiction
extends to claims respecting all injuries
arising out of the conduct within the State
that initiates or furthers the alleged
infringement, wherever the injuries occur. -
(2) A person may be sued in any State in
which that person’s activities give rise to
an infringement claim, if that pérson
directed those activities to that State. The
court’s jurisdiction extends to claims
respecting injuries occurring in that State.
(3) A person who cannot be sued in a World
Trade ‘Organization-member State with

respect to the full territorial scope of the
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claim through the application of § §
201-204(1) may be sued in any State in
which that person’s activitieé give rise to
an infringement claim if:

(a) that person directed those activities to
that State, | |

and 7

(b) that person solicits or maintains
contacts, business, or an audience in that
State on a regular basis, whether or not
such activity initiates or furthers the
infringing activity.

The court’s jurisdiction extends to claims
respecting injuries arising out of conduct
outside the State that relates to the
-alleged infringemeﬁt in the State,

wherever the injuries occur.

§ 205 Agreements Pertaining to
Intellectual Property Rights -

A person may be sued in a State with
respect to any claim alleging the breach of
an agreement transferring or licensing
intellectual property rights for
exploitation in that State. When this
Section affords the sole basis of \
jurisdiction, the defendant may be sued
only with respect to those intellectual
property rights provided by that State and

related to the agreement.

§ 206 Personal Jurisdiction over
Multiple Defendants _ ]
(1) A plaintiff bringing an action against a

person in a, State in which that person is
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resident may also proceed in that State

| against one or more nonresident
defendants if the claims against the

1 resident defendant and such other
defendants are so cIosely connected that
they should be adjudicated'together to
avoid a risk of inconsistent judgments, and
if: |

(a) there is a substantial, direct, and
foreseeable connection between the
forum’s intellectual property rights at
issue and each nonresident defendant; or
(b) as between the forum and the States in
which the added defendants are resident, .
there is no forum that is more closely
related to the entire dispute.

(2) There is a risk of inconsistent
judgments if it appears that the ensuring
judgments:

(a) would impose redundant liability;

(b) would conflict in that the judgment in’
one case would undermine the judgment in
another case; or

(c) would conflict in that a party would not
be able to conform its behavior to both
judgme_nts. |

(8) Subsection (1) does not apply to any
defendant invoking an exclusive
choice-of-court agreement with the
plaintiff that conforms with § 202.

(4) If an action is brought in a State on the
basis of this Section, then that court has
jurisdiction with respeéct to injuries, |
wherever occurring, that arise out of the

activities that allegedly create the risk of
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inconsistent judgments.

§ 207 Insufficient "Grounds for

Jurisdiction over Transnational Disputes
Jurisdiction to adjudicate a transnational

dispute under these Principles is

insufficient when exercised solely on the

basis of any one of the following grounds:

(1) the presence in that State of tangible

- property belonging td the defendant,

except when the dispute is directly related

| to that property; '

(2) the'exi'stence of defendant’s intellectual

property rights under the law of that

State, except Whén the dispute is directly

related to that intellectual property;

(3) the nationality of the plaintiff;

{(4) the nationality of the defendant;

(5) the presence of the plaintiff in that

State; '

'| (6) the conduct of commercial or other

activities by the deféndant in that State,

except when the dispute arises bub of those

activities;

(7) service of a writ upon the defendant in

that State; -

or

(8) completion in that State of the

formalities rlecessary to execute the

agreement to which the dispute pertains.

Chapter 2 Jurisdiction over the Subject
Matter '
§211 Subject-Matter Jurisdiction over

Claims
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(1) Except as provided in subsection (2),a
court is compétent to adjudicate claims
arising under foreign laws pertaining to
the subject-matter of these Principles.
However, with respect to each asserted
claim, the court must have éubject matter
jurisdiction under its local law and
personal jurisdiction under § §201-207.
(2) A judgment holding registered rights
granted under the laws of another State
invalid is effective only to resolve the
dispute between or anﬁong the parties to

the action.

§212 Subject-Matter Jurisdiction over

Counterclaims, Supplemental Claims, and

Defenses

(1) A court may determine all claims and
defenses among the parties arising ouf of
the transaction, occurrence, or series of
transactions or occurrences on which the

original claim is based, regardless of the

territorial source of the rights at issue or of

the party that asserts them. However,

| with respect to each asserted claim, the
court must have subject-matter
jurisdiction under its local law and
personal jurisdiction under § §201-207.
(2) A court may decline to exercise |

jurisdiction over a claim unrelated to

intellectual property rights when the claim

substantially predominates over the
claims properly within the scope of these
Principles. '

(8) A court shall not decline to exercise
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jurisdiction over any claims for the_ sole
reason that the claims‘ are based on foreign
law.

| (4) A court has authority to consider
defenses related to the invalidity of
registered rights. In a dispute in which a
court in one State has determinéd that a
right registered in another State is invalid,
the judgment is effective only to resoive
the digpute betweén or among the parties
to that action.

(5) A court may bei‘mit intervention by a
‘person having an interest substantially
connected to the subject matter of the
proceeding if the court finds that the
intervention will not cause undue
confusion or delay, or\otherwise unfairly

prejudice a party.

§213 Declaratory Judgments

) An action for a declaratory judgment
other than one to declare a registered right
invalid may be brought on the same terms
as an action seeking substantive relief.

(2) Except as provided in subsection (3), an
action to obtain a declaration of the
invalidity of a registered right may be
brought only in the State of registration.
(8) An action to declare the invalidity of
the rights registered in two or more States
may be brought in the State or States in
which the defendant is resident, but the
judgment will be effective only to resolve
the dispute between or among the parties

to the action.
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(4) A court exercising jurisdiction under
this Section may not exercise coordination
authority under §221.

§ 214 Provisional and Protective
Measures

(1) A court has jurisdiction to order any
provisional or protective measﬁres
consistent with its authority under § §
201-207 and § §221-223 of these
Principles.

(2) The courts in any States in which
intellectnal property rights are registéred
or in which tangible property is located
have jurisdiction to order any provisional
or protective measures with respect to that
property. The measure shall be limitéd fo
the territory of that State.

(3) A person having custody or control of
goods in transit, even if not an infringer by
the law of the State in which the goods are
temporarily located, may be the subject of
an action for an order of temporary
detention of the goods while the true
owner or owners are identified and joined

to the proceedings.

Chapter 3 Jurisdiction over Simplification:
Coordinating Multiterritorial Actions

§ 221 Coordination Authority of the
Court First Seized with an Action
Involving the Party Seeking
Coordination

(1) Any party engaged in actions

involving the same transaction,
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occurrence, or series of transactions or
occurrences in the courts in different
States may move to have the actions
coordinated through cooperation or
consolidation under these Principles.
The motion shall be timely submitted

and specify the actions to be coordinated.

(a) If the parties in all the actions are the
same, the motion should be made in the
court first seized. '

(b) If the parties in all the actions are not
the same, the motion should be made in
the court first seized with an action

involving the moving party.

() Where permitted by local law, the court

first seized may consider coordination on

its own motion, while affording the parties

an opportunity to be heard in the matter.
(2) If the court designated by subsection
(1) finds that some or all of the claims in

the specified actions in other courts arise

out of the same transaction, occurrence, or

- | series of transactions or oceurrences as the

claims before the court, the court shall
assert coordination authority over those
actions and decide, in accorda:nce with §
222 whether the actions will proceed
through cooperation or consolidation or a

combination of the two.

(3) Any other court before which an action.

is pending that contains claims that the

designated court has deemed to fall within

its coordination authority shall follow the
procedures set outin § 223. '

| (A court is “seized™
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(2) when the document instituting the
action, or an equivalent document, is filed
with the court, provided that the plaintiff
subsequently takes the required steps to
provide notice to the defendant; or

(b) if the document has to be served before
being filed with the court, when it is
served or received by the authority
responsible for service, whichever is
earlier, provided that the blaintiff
subsequently files the document with the
court.

(5) A court seized with a coercive action
seeking substantive relief is “first seized”
when:

{a).the subject matter of the action is not
within another tribunal’s exclusive -
jurisdiction under §202;

{b) no other court had previously been
seized with a coercive action seeking
substan.tive relief; and

(c) in the case of actions between different
parties, no other court has.a pending
motion to coordinate actions under
subsection (1).

(6) If the court in which a motion to
coordinate is pendihg fails within a
reasonable time to take the necessary
steps to act on the motion, 617 if the court
before which actions have been
consolidated cannot be éxpected to render
a decision within a reasonable time, then
the nondesignated court or courts may

proceed to adjudicate.
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§ 222 Coordination Among Courts and
Consolidation of Territorial Claims by the
Court First Seized

(1) If the court designated by § 221
decides that related actions will be
coordinated, it then determines whether °
coordination should proceed-through
cooperation, consolidation, or a
combination of the two. Considerations -
bearing on this matter include:

(a) the convenience and efficiency of
centralized adjudication versus the
convenience and efficiency of cooperation;
(b) the cost of pursuing related actions in
multiple courts; |

(c) the need for specific expertise in light of
the complexity and novelty of the legal
issues; '

(d) the time required to resolve all the
claims;

(e) the relative resources of the parties;

() whether there is a court with
adjudicatory authority over all the parties
under § §201-20% .

(g) whether a'djuglicatidn by multiple
courts could result in inconsistent
judgments; and 7

(h) whether the judgment resulting from
consolidated proceedings will be
enforceable in other States.

(2) If the court determines that
coordination of all or part of the ciispute is-
appropriate, it should invite the parties to
identify other related pending actions

between any of the parties to the dispute
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and other litigants that the court should,
in order to promote efficiency, consider for
inelusion in the coordination plan.

(3) If the court determines that cooperative
resolution of all or part of the dispute is
appropriate, the court shall so inform all
courts involved in the coordination and
order the parties to draw up a plan for |
resolving the dispute in a just and

expeditious manner.

(4) If the court determines that
consolidation of all or part of the dispute is
appropriate, the court shall next decide, in
' a timely manner, whether to retain |
jurisdiction over the consolidated action or
instead to suspend proceedings in favor of
another court. Considerations bearing on |
this matter include: _

(a) which State has the closest connection
to the dispute; in deciding this the court

1 should take into account:

@) any enforceable- choice-of-court clauses
in contracts relevant to the dispute
between or among any of the parties;

(i) the States in which the parties reside;
(iii) the relative resources of the parties;
(iv) which State’s intellectual property
rights are in issue; and

(v) the State whose law governs initial title
to the intellectual property rights or other
rights in issue under § §311-313; o
(b) which court has authority to adjudicate

the fullest scope of the consolidated action,
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taking into account the court’s authority
over the subject matter and the parties;
(c) the difficulty of managing the litigation,
including the complexity, familiarity, and
novelty of the legal issues, and,
particularly 1n patent cases, the expertise
of each potential consolidation court; '
(d) the avéjlability of process to summon
and examine witnesses and obtain
nontestimonial evidence, and the location
of the evidence and of witnesses;

(e) each potential consolidation court’s
power to award an adequate remedy; and
() the availability of judicial process

consistent with international norms.

(5) The issues of cooperation and
consolidation shall be decided in a timely
manner.

(8) A party seeking to appeal a decision on
coordination or consolidation shall do so at
the first opportunity provided by the
jurisdiction of the court that made the
decision. Failure to do so constitutes a

waiver of the right to appeal the decision.

§ 223 Disposition of the Dispute by
Other Court or Courts Seized-with the
Action -

(1) When the court designated by §221
asserts coordination authority, courts in
which related actions are pending shall
suspend proceedings awaiting®
(a) a determination by the designated
court that the suit falls within the
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Principles; and

(b) that court’s decision, in accord with §
222, whether thefe should be coordination,
and, if so, whether the method of
adjudication should be by cooperation
among the courts seized, or by
consolidation of the entire dispute before
one coqrt. |

(2) If the court designated determines that
the dispute should be adjudicated
cooperatively, courts in which related
actions are pending shall consult with the
parties, the court first seized, and other
courts in which related actions are
pending, to determine the scope of each
court’s authority and the timing of each
court’s proceedings.

(3) If the court designated by § 221
consolidates the dispute and chooses the
court in which the consolidated action will
be adjudicated, courts other than the
consolidation court shall suspend
proceedings in any action within the scope
of consolidation. If any court suspends its
prdceedings under this subsection, it may
order the litigants to provide security
sufficient to satisfy any final decision on
the merits.

(4) When a court has suspended its
proceedings under subsection (3), it may
resume proceedings if: ‘
(a) the consolidation court declines to
exercise jurisdiction or determines that
the actions are not subject to coordination;

(b} the plaintiff in the suspended action
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fails to proceed in the consolidation court
|| within a reasonable time;
.or

(c) the consolidation court fails to proceed
| within a reasonable time.

(5) Another court seized with the action
shall dismiss the suspended case when ‘
presented with a final judgment rendered
by the consolidation court that‘decides the
claims on the merits in compliance with
the requirements for recognition or
enforcement under Part IV of these
Principles.

(6) The judgment fenderéd through
coordinated adjudication does not foreclose
proceeding with claims that were not

made subject to coordination.

Part III Applicable Law

Chapter 1 In General

§301 Territoriality

Except as provided in § § 302 and
321-323,

(1) The law épplicable to determine the
existence, validity, duration, attributes,
and infringement of intellectual propertjr
rights and the remedies for their
infringement is:

(a) for registered rights, the law of each
State of registration.

(b) for other intellectual property rights,
the law of each State for which protection
is sought.

(2) The law applicable to a noncontractual

obligation arising out of an act of unfair
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| competition is the law of each State in
which direct and substantial damage

results or is likely to result, irrespective of

the State or States in which the act giving .

rise to the damage occurred.

§302 Agreements Pertaining to Choice
of Law _
(1) Subject to the other provisions of this
Section, the parties may agree at any time,
including after a dispute arises, to
designate a law that will govern all or part
of their dispute. _ _

(2) The parties may not choose the law
that will govern the following issues:

(a) the validity and maintenance of
registered rights;

(b) the existence, attributes,
transferability, and duration of rights, .
whether or not registei:ed; and

(c} formal requirements for recording
assignmenté and licenses.

(8) Any choice-of-law agreement under’
subsection (1) may not adversely affect the
rights of third parties.

(4) (a) Except as provided in subsection (5),
a choice-of-law agreement is valid if it is
valid under the designated law.

(b) Capacity of a party to enter into the
agreement is determined by the internal
law of the State in which that party was
resident at the time the agreement was
concluded; if that party had more than one
residence, capacity will be recognized if it

existed under the law of any one of its
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residences. .

(5) (2) In addition, choice-of-law clauses in
standard form agreements are valid only if
the choice-of-law clause was reasonable

and readily accessible to the nondrafting

- | party at the time the agreement was

concluded, and is available for subsequent
reference by the court and the parties.
{b) Reasonableness under subsection (a) is
determined in light oft
(i) the closeness of the connection between
the parties, the substance of the
agreement, and the State whose law is
chosen, and ‘
(i) the parties’ residences, interests, and
resources, taking particular account of the
resources and sophistication of the
nondrafting party.
(6)If the choice-of-law clause is not valid
- under this Section, the applicable law is
determined according to the other

provisions of Part IT1.

Chapter 2 Title to and Transfer of Rights
§311 Initial Title to Registered Rights
(1) Initial title to rights that arise out of
registration is governed by the law of each
State of registration, except as provided in
subsection (2).

(2) When the subject matter of the
registered right arises out of a contractual
or other preexisting relationship between
or among the parties, initial title is
governed by the Jaw that governs the

contract or relationship.
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§ 312 Initial Title to Unregistered
Trademark and Trade-Dress Rights

(1) Initial title to an unregistered

| trademark or trade dress is governed by

| the law of each State in which the
trademark or trade dress identifies and
distinguishes the source of the goods or the
services, except as provided in subsection
2). |

(2) When there is a contractual or other
preexisting relationship among the |
parties, the law applicable to that contract

or relationship will govern initial title.

§ 313 Initial Title to Other Rights That
Do Not Arise Out of Registration

(1) Initial title to other rights that do not
arise out of registration is governed by:
(a) If there is one creator, the law of the
creator’s residence at the time the subject
matter was created;

(b) If there is more than one creator: -

(i) the law of one of the creators’

| residences, as designated by contract
between or among the creators;

(i1) if no contract resolves the issue, the
law of the State in which the majority of
the creators resided at the time of the
creation of the-subject matter;

(ii1) if no contract resolves the issue and a
majority of the creators did not reside in
the same State, the law of the State with
the closest connection to the first
exploitation of the subject matter; or

(c) If the subject matter was created
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pursuant to an employment relationship,
the law of the State that governs the
relatioﬁship; or

(2) If the State whose law would govern
under subsection (1) does not extend
protection to the subject matter, then
initial title is governed by the law of the
first State in which the subject matter is

| exploited and the right is recognized.

§314 Transferability

(1) The intellectual property law of each
State for which rights are transferred
governs the extent of their transferabili_ty
for each State.

(2) The law of each state for which rights
are transferred determines any
recordation rules relating té the transfer,
and the effect, if any, of failure to comply

| with them. '

§ 315 Transfers of Title and Grants of
Licenses , '

(1) Except as provided in subsection (3), §
| 314, and ‘ ‘

'§ §316-317, the contract law of the State
designated by agreement of the parties
governs a transfer of interest in, or grant
or license of, intellectual property rights.

1 (2) In the absence of a choice-of-law
agreement, the contract law of the State
with the closest connection to the contract
governs. The contract is presumed to be
most closely connected to the State in

which the assignor or the licensor resided
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at the time of the execution of the contract.
(3)(a) In standard form agreements of
transfer or licenses, the contract law of the
State designated in the contract governs if
the choice-of-law provision is valid in light
of the factors set outin § 302 (5). ‘
(b) If the choice-of-law ¢lause is not valid
under this Sectiqn, the applicable law is

determined according to subsection (2).

§ 316 Transfers by Operation of Law
(Involuntary Transfers)

(1) For rights that arise out of registration,
the law of the State of registration governs
transfers by operation of intellectual
property law.

(2) For rights that do not arise out of
registration, transfer by operation of law is
determined by the intellectual property
law of the State for which protection is

sought.

§317 Secur.ify Interests

(1) The laws pertaining to the existence,
attributes, and the extent of
trahsferability of intellectual property .
rights are applicable with respect to
secured transactions to the same extent
that they apply to other transactions
involving intellectual property rights.

| (2) These Principles do not address the law
appﬁcable to the perfection, priority, or
enforcement of security interests in

intellectual property rights.
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Chapter 3 Residual Principles Regarding
Choice of Law

§321 Law or Laws to Be Applied in
Cases of Ubiquitous Infringement

(1) When the alleged infringing activity is
ubiquitous and the laws of multiple States
are pleaded, the court may choose to 'apply
to the issues of exisfence, validity,
duratioﬁ, attributes, and infringement of

' intellectual property rights and remedies
for their infringement, the law or laws: of -
the State or States with close connections
to the dispute, as evidenced, for example,
by:

'| (2) where the parties reside;

(b) where the parties’ relationship, if any,
is centered; '

(c) the extent of the activities and the
investment of the parties; and /
{d) the principal markets toward which the
parties directed their activities.

(2) Notwithstanding the State or States
designated pursuant to subsection (1), a
party may prove that, with respect to
particular States covered by the action,
the solution provided by any of those
States’ laws differs from that obtained
under the law(s) chosen to apply to the
case as a whole. The court shall take into
account SIV.ICh‘ differences in determining

the scope of liability and remedies.

§ 322 Public Policy (ordre public)
The application of particular rules of

foreign law is excluded if such application
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leads to a result that is repugnant to

public policy. -
| §323 Mandatory Rules

The court may give effect to the mandatory

rules of any State with which the dispute

has a close connection.

§ 324 Exclusion of the Renvoi
Except as provided in § 202(3)(a), the law

of any State declared applicable under

these Principles does not include

its

choice-of-law rules..

Part IV Recognition and Enforcement of

Foreign Judgments

in Transnational

Cases

Chapter 1 In General

§

401 Foreign Judgments to Be

Recognized or Enforced

(D

i@

b)

@

A court in which recognition or
enforcement of a foreign judgment is
sought shall first ascertain whether
the rendering court applied these
Principles to the case.

If the .rendering court applied the
Principles, then the enforcement court
shall the

judgment pursuant to these Principles.

recognize or enforce
If the rendering court did not apply the
Principles, then the enforcement court
shall determine whether to recognize
or enforce the judgment pursuant 1;,0
its domestic rules on recognition and
enforcement of foreign judgments.

In order to be recognized or enforced, a

§ 323, ITHE
FefIETE, a"n'—%‘iﬁiﬁﬁﬁﬁﬁﬁéﬁﬁ‘él
OEITREXMHATHI LN TES,

§324. EOHEER |

§ 2023 () DREEIRE | RREBIOTT
ERITTEE L 8 SRV i EOE
7Y, TOEERRAIEZEE,

Part IV [E liﬁ%@zt%ﬁm\_wm%
42 0 T ERBT

Chapter 1 —fixHl
§ 401. &SR ?m%%@#ﬂﬁ%

(D4 EHIR OEIRE 7 T HITHRD B |
NI EREERE. £9. HRBRHFTRAR
Bl A L hESEREE LT
IE B,

(a) T A AR EZEA L2%E
PATERHI P IFARANS G 5 7 Bk % K
BLEAERBITLRTRIE RS2,

(O MRS 45 AR £ L2 o
e SHEHIRORBGITICH 2 EP |
BANCRE - THRERR 23 PITT
HPEDEHBTL 2T T bR,

(DERE - BPITEND HICIT, FHE

-26-~




foreign judgment must be final in the
rendering State and not stayed by a
court in that State. |

(3) The preclusive effect given a foreign
judgment shall be no greater than the
preclusive effect of the judgment in the

rendering State.

(4) For purposes of this Part IV of the

Principles, a provisional or protective

order rendered in accord with §214

(1) shall be considered a judgment

entitled to recognition and
enforcement.

§ 402 Default Judgment

In addition to the provisions of §403, the

enforcement court shall not enforce a-

'foreign judgment that has been rendered
in default of appearance unless the
enforcement court determines that the
rendering court’s assertion of personal
jurisdiction was consistent with the law of

the rendering State.

| § 403 Judgments Not to Be Recognized or
Enforced
(1) The enforcement court shall not
' recognize or enforce a judgment if it
determines that: |
(a) the judgment was rendered under a
' system that does not provide impartial

tribunals or procedures compatible

with  fundamental principles of
fairness: '
(b) the judgment was rendered in

circumstances that raise substantial
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and justifiable doubt about the
integrity of the rendering court with
respéct to the jﬁdgment in question;
() the judgment was rendered without
notice reasonably calculated to ir—lform
the defendant of the pendency of the
_ proceeding in a timely manner;

(d) the judgment was obtained by fraud
that had the effect of depriving the
defendant of adequate opportunity. to
present its case to the rendering court;
(e) recognition or enforcement would be
repugnant to the public policy in the

State in which enforcement is sought;

() the rendering court exercised
jurisdiction on the , basis of a
court-selection  clause inconsistent
with the safeguards set out in §202
@)

(g) the rendering court exercised
jurisdiction solely on a hasis
insufficient under § 207; or

(h) the rendering court - exercised

jurisdiction in violation of the forum’s
own rules of judicial competence.

(2) The

recognize or enforce a judgment if it

enforcement court need not

determines that:

(a) the
jurisdiction on a basis inconsistent
with the norms of § § 201, 202 (1)-(3),
203'206; :

(b) the rendering court chose a law

rendering * court  exercised

inconsistent with the norms of § §
301-324;
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(o)

(D

proceedings between the same parties
and having the same subject matter
the
désignated by §221 or before a court

are pending before court
cooperating in the adjudication or
chosen for consolidation under §222;
or

the judgment is inconsistent with the
judgment of the court designated by §
221, or the actions were coordinated in
accoxrdance with § 222 and the
judgment is inconsistent with the
judgment of the court of consolidation

or of the courts that cooperated in

~ resolving the dispute.

3

Except with respect to judgments
rendered in default of appearance, the
enforcement court, in making any
determination listed in subsections (1)
(e)-(g) or (2), shall defer to the facts
found: by the rendering court. In other
cases, the court shall make its own

determinations of fact and law.

Chapter 2 Remedies
§ 411 Monetary Relief

If a foreign Judgment is recogmzed by the

enforcement court under these Principles:

o)

The rendering court’s order awarding

compensatory damages,

- attorney’s fees, costs, accounting for

profits, and damages

the

intended to
compensate plaintiff without
requiring proof of actual damages,

shall be enforced; and

including
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(2) The rendering court's order awarding
noncompensatory damages, including
exemplar;lr or punitive damages, shall
be enforced at least to the extent that
similar or comparable damages could

" have been awarded in the State of the
enforcement court. The enforcement
court shall take into account whether
and to what extent the damages
awarded by the rendering court are not
punitive but serve to cover costs and
expenses relating to the proceedings
not otherwise coﬁered by' provisions

relating to the award of attorney’s fees.

§ 412 Injunctions

(1)(a)Except as provided in subsection
(1)), if a foreign Judgment is recognized
by the enforcement court under these
Principles, the rendering court’s order
- awarding an injunction as a remedy for
‘ infellectual property infringement shall be
enforced in accord with the procedures
available to the enforcement court.

1 (b) If injunctive relief would not have been
available for the enforcement court’s
territory had the enforcement court been
the rendering court and reached the same
decision on the merits, the enforcement
| court may decline to enjoin or to order the
commission of acts within the territory

that the

territory. If the court so limits the scope of

impact exclusively within

| the injunction, it shall award monetary

relief in lieu of the injunction.
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(2) The enforcement court may order such

other relief as provided in the judgment,

including seizure and destruction of

infringing articles and the means of their

manufacture or reproduction and to order

the publication of the judgment.

§ 413 Declarations of Validity, Invalidity,

Infrmgement and Ownership of Rights

(1)

@)

Except as provided in subsection @),
declarations by a foreign court of
validity, invalidify, infringement, or
ownership * of intellectual property
rights shall be i:ecbgnized and enforced
by the enforcement court.

If a court in one State declares that A
right registered in another State is
invalid, the declaration is effective
only to resolve the dispute between or

among the parties to the litigation.
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Prmmples for Conflict of Laws in Intellectual Property
Prepared by the European Max Planck Group on Conflict of Laws n

intellectual Property

Second Preliminary Draft

June 6, 2009 _
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Building on existing rules and initiatives
regarding private international law and
intellectual property, these Priﬁ_ciples
aim 7
at reducing distortions and impediments to .
international trade involving intellectual .
property rights and facilitating the flow of
information and cultural exchange across
borders;
aim
at fostering judicial co-operation with regard
to international disputes concerned with
“intellectual property rights, based on
international comity and mutual trust;
| aim | ' _
at improving the legal situation of plaintiffs
and defendants to enforce, and to defend
themselves against, claims concerned with
intellectual property rights on an
'] international scale;
racknowledge
that it is therefore necessary to prov1de legal
‘certainty and predictability as to the
jurisdiction of courts and the applicable law
| as well as to facilitate the recognition and

enforcement of judgments concerned with
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intellectual Iiroperty rights;

recognize _

“the need to consider and balance all interests
involved, including the interests of owners of
intellectual property rights, their contracting
partners, and other users of intellectual
property, and the broader public interest, in
particular in access to, and use of,
information as well as

| other public interests;

recogm‘zé _

that intellectual property rights are private
rights, limited in their exercise and
enforcement to specific territories, and that
each sovereign State is free, subject to
international obligations, to regulate whether
and under which conditions intangiblé goods
shall enjoy legal protection;

recognize

the freedom of private parties to choose the
competent court and the applicable Jaw
whenever that is appropriate.

These Principles may be used to interpret or
supplement international and domestic law
including the law of regional organisations
for economic integration where applicable.
They may serve as a model for national,"
regional and international legislators.

They may assist parties in shaping their
contractual and extra-contractual dealings

including the resolution of disputes.

PART 1: SCOPE

Article 1:101: Scope of épplication

(1) These are Principles on international
jurisdiction, the applicable law and the
enforcement of foreign judgments. They do
not apply to purely domestic situations.
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(2) These Principles apply to civil matters
involving intellectual property rights. For the
purpose of these Principles, intellectual
property rights are copyrights, moral rights,
neighbouring rights, patents, marks,
industrial design rights and similar exclusive
rights.

(3) These Principles may also be applied
mutatis mutandis to

(a) the protection of undisclosed information.
and geographical indications or similar forms
of protection or

(b) disputes involving allegations of unfair
competition arising from the same set of
facts as relating allegations involving
intellectual property rights.

(4) Subject to domestic procedural law, a
court shall, upon a party’s timely request or
of its own motion, make a specific finding as
to whether a dispute before it falls within the
scope of the Principies.

PART 2: JURISDICTION

| Section 1: General provisions
Article 2:101: Scope of application
Without prejudice to specific jurisdictional
rules of the forum protecting consumers and
employees, the following rules shall govern
the jurisdiction for claims uhder these .
Principles.

Article 2:102: General juris_..diction

(1) Subject to these Principles, a person may

be sued in the courts of any State in which
the person is habitually resident.

“ (2) For the purposes of this Part, the habitual
| residence of a natural person acﬁng in the
course of a business activity shall be the
principal place of business.
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(3) For the purposes of this Part, a company
or other legal person or association of natural
or legal persons shall have its habitual
residence in any State

(a) where it has its statutory seat or registered
office, or

(b) where it has its central administration, or
(c) where it has its principal place of
business.

If the entity lacks a statutory seat or
registered office, it may also be sued in the
State where it was incorporated or, if no such
place exists, under whose law it was formed.
(4) The principal place of business shall be
the place from which the main business
activities are conducted.

Section 2: Special jurisdiction
Article 2:201: Matters relating to a
contract

(1) In disputes concerned with contractual
obligations, a person may be sued in the
courts of the State where the obligation in

"| question is to be performed.

(2) In disputes concerned with contracts
having as their main object the transfer or
license of an intellectual property right, the

.1 State where the obligation in question is to
be performed shall be, for the purpose of this
provision and unless otherwise agreed, the
State for which the license is granted or the
right is transferred. When this provision

- offers the sole basis of jurisdiction, the court

shall have jurisdiction only with respect to

activities relating to the license or transfer of-

the intellectual property right for that
particular State.

(3) In disputes concermned with infringement
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relationship between the parties, a court
having jurisdiction with regard to the
contract shall also have jurisdiction in
respect of the infringement, without

| prejudice to Article 2:202.

Article 2:202: Infringement

| (1) In disputes concerned with infringement
of an intellectual property right, a person
may be sued inthe courts of the State where
the alleged infringement occurs or may -
occur. _

(2) For the purposes of paragraph 1, an
infringement occurs in a State where the
intellectual property right exists, provided
that _

(a) the defendant has substantially acted or

| has taken substantial preparatory action in
that State to initiate or further the
infringement, or '

(b) the act1v1ty by which the right is claimed
to be mfrmged has substantial effect within,
or is directed to, the territory of that State.

Article 2:203: Extent of jurisdiction over
infringement claims

(1) Subject to paragraph 2, a court whose

'. jurisdiction is based on Article 2:202 shall
have jurisdiction in réspect of infringeménts
that occur or may occur within the territory
of the State in which thaft‘ court is situated.

(2) In disputes concemed with infringement
carried out through ubiquitous media such as
| the Internet, the court whose jurisdiction is
based on Article 2:202 shall also have
jurisdiction in respect of infringéments that
occur or may occur within the territory of
any other State, provided that the
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infringement has no substantial effect in the -

State, or any of the States, where the
infringer is habitually resident (Article
2:102) and

(a) substantial activities in furtherance of the
| infringement in its entirety have been carried
out within the territory of the country in
which the court 18 sitﬁated, or

(b) the harm caused by the infringement in
the State where the court is situated is
substantial in relation to the infringement in
its entirety. |

Article 2:204: Civil claims arising out of - .

criminal proceedings

As regards civil claims for remedies for
infringements giving rise to criminal
proceedings, a court seized with those
proceedings shall have jurisdiction with
regard to the infringement to the extent
prescribed in Article 2:203, and provided
that that court has jurisdiction under its

own law to entertain civil proceédings.
Article 2:205: Entitlement and ownership
As regards entitlement and ownership of an
intellectual property right, the State where
the right exists or for which an application is
pending shall have jurisdiction.

Article 2:206: Multiple defendants

(1) A person who is one of a number of
defendants may also be sued in the courts of
the place where any of the defendants is
habitually resident, provided the claims are
so closely connected that it is expedient to
hear and determine them together to avoid
the risk of irreconcilable judgments resulting
from separate proceedings. For the purposes

of this provision, a risk of irreconcilable
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judgments exists in disputes involving
essentially the same legal and factual
situation.
(2) In disputes concerned with infringements
committed by several persons, paragraph 1
confers jurisdiction only on the courts in the
State of the habitual residence of the
defendant who coordinated the activities
leading to the infringements or is otherwise
most closely connected with the dispute in its
entirety.
Article 2:207: Branch, agency or other
establishment |
in disputés arising out of the operations of a
branch, agency or other establishment, a
person may be sued in the courts of the place
in which in the branch, agency or other
establishment is situated. |
Article 2:208: Indemnification and
third-party notice

Subject to the applicable procedural law, a
| person may be sued as a third party in an
| action for warranty or guarantee or in any
other third party proceedings, in the court
seized of the original proceedings, unless
these were instituted solely with the object of
removing her/him  from the jurisdiction of
the court which would be competent in this
case. If the national procedural law
establishes a system of third;p_arty notice, a
person may be subject to a third party notice
in the court seized with the main !
proceedings. ' ‘
Article 2:209: Counterclaim
Subject to Article 2:401, a court which has
jurisdiction to determine a claim under these
| Principles shall also have jurisdiction to '

determine a counterclaim arising out of the
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same set of facts on which the original claim
is based.

Article 2:210: Declaratory actions

Subject to Article 2:401, an action for a
declaratory judgment may be based on the
same ground of jurisdiction as a '
corresponding action seeking substantive
relief. '

Section 3: Prorogation of
jurisdiction’

Article 2:301: Choice of court

(1) If the parties have agreed that a court or
the courts of a State are to have jurisdiction
to settle any disputes which have arisen or
which may arise in connection with a’
particular Jegal relationship, that court or
those courts shall have jurisdiction to decide
on all contractual and non-contractual

obligations and all othef claims arising from -

that legal relationship unless the parties
express an intent to restrict the court’s
jurisdiction. Such jurisdiction shall be
exclusive unless the parties have agreed
otherwise. ‘ _

(2) Subject to paragraphs 3 to 5, the validity
of a choice of court agreement shall be
determined according to the national law of
the State of the designated court or courts.
(3) An agreement conferring jurisdiction
shall be either
" (a) in writing or evidenced in writing; any
communication by electronic means which
provides a durable record of the agreement
shall be equivalent to “writing™; or
(b) in a form which accords with the
practices which the parties have established
between themselves; or

.| (¢} in international trade or commerce, ina
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form which accords with a usage of which
the parties are or dught to have been aware
and which in such trade or commerce is
widely known to, and regularly observed by,
parties to contracts of the type involved in

the particular trade or commerce concerned.

(4) Agreements shall have no legal force if
the courts whose jurisdiction they purport to
exclude have exclusive jurisdiction by virtue
of Article 2:401. o

(5) A choice of court agreement that forms
part of a contract shall be treated as an
agreement independent of the other terms of
the contract. '
Article 2:302: Appearance of defendant
Apart from jurisdiction derived from other
provisions of the Principles, a court or the
courts of a State before which a defendant
enters an appearance shall have jurisdiction.
This rule shall not apply where appearanée
was entered to contest the Jurlsdlctlon or
where another court has exclusive
jurisdiction by virtue of Article 2:401.
Section 4: Exclusive jurisdiction
Article 2:401: Registration and invalidity
(1) In disputes having as their object a
judgment on the grant, registration, validity,
abandonment or revocation of a patent, a
mark, an industrial design or any other
intellectual property right protected on the
basis of registration, the courts in the State
where the right has been registered or is
deemed to have been registered under the
terms of an international Convention shall

have exclusive jurisdiction.
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validity or registration arises in a context
other than by principal claim or .
counterclaim. The decisions resulting from
such disputes do not affect the validity or
registration of those rights as against third

| parties.

Article 2:402: Obligation of other courts
Where a court of a State is seized of a claim
which has as its object a matter over which
the courts of another State have exclusive
jurisdiction by virtue of Article 2:401, it shall
declare of its own motion that it has no
jurisdiction.

Section 5: Provisional, including
protective, measures ,
Article 2:501: Provisional, including
protective, measures

1 (D A court having jurisdiction in accordance
with Articles 2:102 to 2:401 also has
jurisdiction to order any provisional,
including protective, measures.

(2) Provisional, including protective,
measures may also be ordered by the courts
of a State

(a) where the measure is to be enforced, or

(b) for which protection is sought.

.(3) The measures referred to in paragraphs 1
and 2 shall cease to apply when the court of
the State having jurisdiction under these
Principles as to the substance of the matter
has taken the measures it considers
appropriate. Such measures may include a
refusal of provisional relief.

(4) Provisional, including protective,
measures are measures which are intended to
preserve a factual or legal situation 50 as to

safeguard rights the recognitidn of which is
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otherwise sought from the court having
jurisdiction as to the substance of the case.
Such measures may include

*| (a) orders to prevent an (imminent or
continuing) infringement of an intellectual
property right from occurring;

(b) orders to preserve relevant evidence in
regard to the alleged infringement;

(c) orders to seize goods suspected of
infringing an intetlectual property right;
(d) orders to seize, attach or prevent the
dissipation or removal from the
jurisdiction of assets to safeguard
enforcement of the judgment on the merits;
and

(e) orders directing a party to provide
information about the location of assets
which are subject of an order under lit. (d).
Section 6: Scope of injunctions
Article 2:601: Scope of injunctions

(1) An injuncﬁon issued in a court of
competent jurisdiction shall concern only
activities affecting intellectual property
rights protected under the national law or
laws applied by the court. '
(2) However, an injunction concerning
conduct carried out through ubiquitous
media such as the Internet shall be presumed
to concern intellectual prolﬁer'ty rights
prbtected in all States wherfe the signals can
be received. This rule does not apply to
activities whose impact is strictly limited to a
State or States whose law has not been
applied in the judgment.

Section 7: Coordination of
proceedings

Article 2:701: Congruent proceedings
(1) Where proceedings involving the same
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cause of action and between the same parties
are brought in the courts of different States,
any court other than the court first seized
shall stay its proceedings unless

(a) the court later seized has exclusive

jurisdiction under these Principles, or

(b) it is manifest that the judgment from the .

court first seized will not be recognized
under these Principles.

(2) Any court-other than the court first seized
may terminate the stay of its proceedings if

(a) the proceedings in the court first seized

do not proceed within reasonable time, or

(b) the court first seized has decided not to
hear the case.

(3) Provisional and protective measures do
not involve the same cause of action as main
‘ pgobeedings.

Article 2:702: Related proceedings

(1) Where related proceedings are pending in
.| the courts of different States, any court other
than the court first seized rhay stay its
proceedings. |

(2) In determining whether to stay
proceedings according to paragraph 1, the
court or the courts later seized shall take all

relevant factors into account, in particular

(a) which court seized is best placed to
adjudicate the fullest scope of the related

proceedings under these Principles;
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(b) which State has the closest connection to
the dispute;

(c) the procedural efficiency of centralized
adjudication versus procedural efficiency of
cooperation in multistate proceedings.

(3) For the purposes of this Section,
proceedings are deémed to be related where
they are so closely connected that it is
eXpedient to hear and determine them
together in order to avoid the risk of
inconsistent holdings or judgments. -
Article 2:703: Infringement and validity
proceedings

(HIf proceédings having as their object a
judgment on the grant, registration, validity,
abandonment or revocation of a patent, a
mark, an industrial design or any other

! intellectual property right protected on the
basis of registration are brought in the State
of registration after related proceedings in a
court of another State concerned with thaﬁ |
intellectual property ri ght., the court first
seized may étay its proceedings.

(2) Where the court first seized stays the

| proceedings, it may order provisional and -
protective measures for the duration of the
‘stay according to Article 2:501.

Article 2:704: Cooperation in multistate
proceedings

(1) If congruent or related proceedings are or
have been pending in different States, the ‘
courts seized may, subject to appliéable ,
procedural law, take into account

(a) evidence produced in another proceeding,
(b) a finding of another court on the validity
or invalidity of an intellectual property right,
(c) any other finding of another court
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| relevant for the pending proceeding.

(2) In order to facilitate cooperation, prevent
inconsistent holdings and judgments and
promote efficiency in multistate proceedings,
the courts seized should cooperate with each
other. In particular, they should take all
appropriate measures to provide information
to the courts seized as to the status of their
proceeding and their findings. The courts
concerned may proceed to an exchange of

| views. ‘

Article 2:705: Congruent and related
preliminary proceedings

(1) Where proceedings having as their object
provisional or protective measures according
to Article 2:501 and involving the same
cause of action between the same parties are
brought in the courts of different States
under these Principles, any court other than
the court first seized may stay its
proceedings.

(2) Where related procﬁedings having as
their object provisional or protective
measures according to Article 2:501, the
qourts seized may cooperate according to
Article 2:704.

Article 2:706: Time when a court is
deemed to be seized

For the pﬁrposes of the Principles, a court
shall be deemed to be seized:

(1) at the time when the document instituting
the proceedings or an equivalent document is
lodged with the court, provided that the
plaintiff has not subsequently failed to take
_the steps she/he was required to take to have
service effected on the defendant, or

(2) if the document has to be served before
being lodged with the court, at the time when
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it is received by the authority responsible for
service, provided that the plaintiff has not
subsequently failed to take the steps she/he
was required to take to have the document
lodged with the court.

PART 3: APPLICABLE LAW
Section 1: General principles

Article 3:101: Lex fori

The law applicable to procedural matters,
including procurement of evidence, is the
law of the State where the court seized with
the proceedings is situated.

Article 3:102: Lex protectionis

The law applicable to existence, validity,
scope and duration of an intellectual property
right and all other matters concerning the
right as such is the law of the State for which
protection is sought. .

Article 3:103: Freedom of choice

Parties may choose the applicable law in the
cases specified in Arﬁcles 3:501, 3:503 and
3:605.

Section 2: Initial Ownership

Article 3:201: Initial Ownership

(1) Initial ownership including in particular

' authorship of a copyrighted work and
entitlement to intellectual property rights
arising out of registration is governed by the
law of the State for which protection is
sought.

(2) If the situation has a close connection
with another State that has a work made for

| hire provision or deems a transfer or
exclusive license of all economic rights in
the work to have taken place by virtue of the
parties’ contractual relationship, effect may -
be given to such rules by constructing the

| parties’ relationship under the law applicable
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according to paragraph 1 as involving a
transfer or exclusive license of all economic
rights in the work.

(3) In the framework of a contractual
relationship, in particular an employment
contract or a research and development
contract, the law applicable to the right to
claim a registered right is determined in
accordance with Section 5.

Section 3: Transferability

Article 3:301: Transferability

The transferability of intellectual property
rights and the question whether the transfer
or license can be invoked against third
parties shall be determined by the law of
each State for which protection is sought.
Section 4: Co-ownership

Article 3:401: Initial co-ownership and
transferability of shares '

Initial co-ownership and transferability of the
| shares of each co-owner shall be governed
by the law of the State for which protection
is sought. B '
Article 3:402: Relations between the
CO-OWNers
Relations between the co-owners, in
particular the licensing, waiver, consent and
any other form of exploitation, the diviston
of revenues, the authority to enforce the
intellectual property rights and to bring suits,
shall be governed by the law applicable to
the parties’ relationship such as contract,
corporate agreements, Succession or,
marriage. Otherwise the law with the closest
connection shall apply. -
| Section 5: Contracts and related -
questions
Article 3:501: Freedom of choice for
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contracts

(1) Transfer, license agreements and other
| contracts relating to an intellectual property
| right shall Be governed by the law chosen by
the parties. The choice must be expressed or
demonstrated with reasonable certainty by
the terms of the contract or the parties’
conduct in the circumstances of the case. If
the parties have agreed to confer jurisdiction
on a court of a State to hear and determine
disputes that liave arisen or may arise out of
the contract, they shall be presumed to have
chosen the law of that State. By their choice
the parties can select the law applicable to
the whole or a part only of the contract.
(2) The partics may at any time agree to
subject the contract to a law other than the
law that previously governed it, whether as a
result of an earlier choice under this Article
or of other provisions of these Principles.
Any change in the law to be applied that is
made after the conclusion of the contract
shall not prejudice its formal validity or
adversely affect the rights of third parties.
(3) The existence and validity of the consent
of the parties as to the choice of law shall be
determined in accordance with Articles
3:504 and 3:505.
Article 3:502: Applicable law in the
absence of choice
(1) In the absence of a contractual choice of
law in accordance with Article 3:501, the
contract shall be governed by the law of the
State with which the contract is most closely
connected. )
(2) In contracts having as their main object
the creation of protectable subject matter or

the transfer or license of intellectual property
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rights, the court shall take into consideration
in determining the State with the closest
connection:

1 (a) as factors tending to the law of the State
in which the transferee or licensee has its
habitual .residence at the time of conclusion
of the contract:

— the transferee or licensee has the explicit or

implicit duty to exploit the right;

— the rights are mainly exercised in the State
of the transferee’s or licensee’s habitual
residence or place of business;

—the royalties or other form of money
consideration is expressed as a percentage of
the sales price;

— the licensee or transferee has a duty to
report about her/his efforts to exploit the
rights; '

(b) as factors tending to the law of the State
in which the creater, transferor or licensor
has its habitual residence at the time of
conclusioﬁ of the contract:

— the transferee or licehsee has no other-
explicit or implicit duty but to pay a flat sum
as money consideration;

— the rights are mainly exercised in the State
of the transferor’s or licensor’s habitual
residence or place of business;

— the license is for a single use;

— the creator of the protectable subject

matter has the duty to create that matter. -

Article 3:503: Employment relationships
(1) The mutual obligations of employer and
employee in relation to the transfer or license
| of an intellectual property right arising from
the employee’s efforts, in particular the right
of the employer to claim the intellectual
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property right and the right of the employee
to remuneration, shall be governed by the

| law chosen by the parties in accordance with
Article 3:501. Such a choice of law may not,
however, have the result of depriving the
émployee of the protection afforded to him
by the provisions that cannot be derogated
from by agreement under the law that, in the
absence of choice, would have been
applicable pursuant to paragraphs 2 and 3of
this Article. -

(2) To the extent that the law has not been
chosen by the parties, the mutual obligations
of employer and employee in relation to.the
transfer or license of an inteliectual property
right arising from the employee’s efforts, in .
particular the right of the employer to claim
the intellectual property right and the ri ght of
the employee to remuneration, shall be
governed by the law of the State in which or,
failing that, from which the employee
habitually carries out his work in h
performance of the contract. The country
where the work is habitually carried out shall
not be deemed to have changed if the
employee is temporarily employed in another
country. '
(3) Where it appears from the circumstances
as a whole that the contract is more closely
connected with a State other than that
indicated in ﬁara}graph 2, the law of that
other State shall apply.

Article 3:504: Formal validity

A transfer or license grant of an intellectual
property right, a contract relating to such
transfer or license and any &ct intended to
have legal effect relating to an existing or

contemplated.contract shall be formally valid

TRIRT DEEAEAIND, L IOk#
OEPUC LY | BRBITORARWEEILARED
® (2) FRIOE (3) HIcH L CGER SR
THLIERCESE, AR Lo LA
SR TERVAEICL > TRHEBIE AN
BREAREESLEIRRIC 2> THRD
2N, ‘

(2) HFEREVEREZERLTOWRVRYIC
BWTC, HEEBOTNICHEIT DRI,

Wi SR EENE & R 5 E A ORI & W

%18 5 AR B OMNOBES 1371 Y
ACEETIEAELHEEEOHEOER T
i, BEREEASEHE BT LTS EIT LT
BE. HAHVEFRABRRNES . (EEBNEE
B EEEITLTNDA L E LR THAHE
OURNTER SN B, HLHEIE P —FHIC B
OEICBWCEASHTWT S, S BIER
KETERTWAERE Db LAz Eh
RO ET D,

(3 RRAESDL, RHH LROH (2) H

| eRERTVWALUSOEE LY EECEEL

Twékﬁbhé%ém@\%mﬁwﬁwmﬁ
B ENB,

%3:%4%:Eﬁﬁﬁﬁ&

| MO E R T A B ADHE, B

sgeme 1 S A 2 AICERT SEN, BX
VB FEORG = IR IR TV A ENICHE
LCHEMShEE AL BT AITAIX.

FRPUTOEXROEMS % BT R2EIR B

50




to the extent that it satisfies the formal
requirements
(a) of the law which goifems it in substance
under these Principles, or
(b) of the law of the State in which either of
the parties or its agent is present at the time
of the conclusion of the contract, or
(c) of the law of the State in which either of
the parties is habitually resident at that time.
Article 3:505; Consent and material
validity _
1 (1) The existence and validity of a contract,
or of any terms of a contract, shall be
determined by the taw which would govern
the contract or term under these Principles if
the contract or term were valid.
(2) Nevertheless, a party, in order to
establish that she/he did not consent, may
rely upon the law of the State in which
she/he has her/his habitual residence if it
appears from the circumstances that it would
not be reasonable to determine the effect of
her/his conduct in accordance with the law
specified in the paragraph 1.
Article 3:506: Scope of the law applicable _
to the contract
(1) The law applicable to a contract by virtue
of this Section shall govern in particular:
(a) interpretation;
(b) performance;
(c) the consequences of a total or partial
breach of obligations, including

avoidance of the contract and the assessment
| of damages; . '
(d) the various ways of extinguishing
obligations, the prescription and limitation of
actions;

(¢) the consequences of nullity of the
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contract.

(2) In relation to the manner of performance
and the steps to be taken in the event of
defective performance, regard shall be had to
-the law of the State in which performance
| takes place.

(3) Questions of contract law not dealt with
| in these Principles such as consumer
protection, incapacity, authority of an agent,
set-off, assignment of other rights than
intellectual property rights, legal
subrogation, multitude of debtors and
compensation between them

as well as obligations aris;ing from
pre-contractual relationships shall be
governed by the law applicable by virtue of
the rules of private international law of the
forum State. |

Article 3:507: Transfers by operation of
law and compulsory‘[icenses

(1) The law applicable to transfers by
operation of law and the duty to granta
license is the law of the State for which

protection is sought.

(2) Articles 3:501 to 3&507 paragraph 1 do
not apply to transfers by operatibri of law
other than intellectual property law such as
company, insolvency, succession or family
law. |

Article 3:508: Law applicable to security
interests in intellectual property rights
The law applicable to security interests in
intellectual property rights is the law

| applicable to the intellectual property right as
determined by Article 3:102. This does not
affect the law applicable to the obligation to
provide security and the law applicable to the
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obligétion to be secured.

Section 6: Infringement and
remedies

Article 3:601: Basic principle

| (1) Unless otherwise provided in this
Section, the law applicable to the
infringement is the law of each State for

‘| which protection is sought.

(2) For the purpose of these provisions,
“infringement” includes

(a) the violation of the intellectual property
right, including contributory infringement;
(b) the remedies, as defined in Article 3:604.
Article 3:602: De minimis rule

(HA court applying the law or the Jaws
determined by Article 3:601 shall only find |
- for infringement if :

(a) the defendant has substantially acted or
has taken substantial preparatory action to
initiate or further the infringement in the
State or the States for which protection is
sought, or ‘
(b) the activity by which the nght is claimed
to be infringed has substantial effect within,
oris directed to the State or the States for
which protection is sought. |

(2) The court may excéptionally derogate
from that general rule when reasonable under
the circumstances of the case.

Article 3:603: Ubiquitous infringement
(1) In disputes concerned with infringement
carried out through ubiquitous media such as
the Internet, the court may apply the law or
the laws of the State or the States having the
‘closest connection with the infringement, 1f
the infringement arguably takes place in
every State in which the signals can be
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received. _

(2) In determining which State has the
closest connection with the infringement, the
court shall take all the relevant factors into
account, in particular the following:

(a) the infringer’s habitual residence;

(b) the infringer’s principal place of
Business; _

(c) the place where substantial activities in
furthering of the infringement in its entirety -
have been carried out;

(d) the place where the harm caused by the
infringement is substantial in relation to the
infringement in its entirety.

(3) Notwithstanding the law applicable
pursuant to paragraph 2, any party may prove
that the rules applying in a State or States
covered by the dispute differ from the law
applicable to the dispute in aspects which are
essential for the decision. The court shall

apply the different national laws unless this .

leads to inconsistent judgments, in which
case the differences shall be taken into

account in fashioning the remedy.

Article 3:604: Remedies

For the purpbse of these provisions, remedies
shall include

(1) injuﬁctibns, damages, and other means of
redress for injury caused or threatening;

(2) claims based on ﬁnj ust enrichment and
negotiorum gestib, to the extent they concern
the non-contractual obligations arising out of
the violation of an intellectual property right,
without encompassing the violation as such; -
| (3) the question whether a right to claim :
damages or other remedies may be

transferred, including by inheritance;
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(4) various ways of extinguishing
obligations, the prescription and limitation of
actions. |

Article 3:605: Freedom of choice for
remedies '

(1) In accordance with Article 3:501, the
parties to a dispute concerning the
infringement of an intellectual property right
may agree to submit the remedies claimed
for the infringemeﬁf to the law of their
choice by an agreement entered into before
or after the dispute has arisen,

(2) If the infringement is closely connected
with a pre-existent relationship between the
parties, such as a contract, the law governing
the pre-existing relationship shall also
govern the remedies for the infringement,
unless '

(a) the partics have expressly excluded the.
application of the law goveminlg the
pre-existing relationship with regard to the
remedies for infringement, or

(b) it is clear from the all the circumstances
of the case that the claim is more closely
connected with another State.

Section 7: Limitations and
exceptions, waivability

Article 3:701: Limitations and exceptions,
waivability

(1) Limitations and exceptions are governed
by the law of the State for which prdtection
is sought. ‘

(2) The waivability of limitations of, and .
exceptions to, an intellectual property right
shall be determined by the law of the State
for which protection is sought.

Section 8: Supplementary
provisions
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Article 3:801: Mandatory provisions
(1) When applying under these Principles the
law of a country, effect may be given to the
overriding mandatory provisions of another
country with which the situation has a close
connection. In considering whether to give
effect to these overriding mandatory
provisions, regard shall be had to their nature
and purpose and to the consequences of their
application or non-application.
(2) Overriding mandatory provisions are
provisions the respect for which is regarded
as crucial by a State for safeguarding its
public interests, such as its political, social or
economic organisation, to such an extent that
they are aﬁplicable to any situation falling
within their scope, irrespective of the law
otherwise applicable under these Pfinciples.
(3) Nothing in these Principles shall restrict
the application of the overriding mandatory
provisions of the law of the forum. '
Article 3:802: Public policy of the forum
" The application of a provision of the law of
- | any State specified by these Principles may .
be refused only if such application is
manifestly incompatible with the public
policy (ordre public) of the forum.
| Article 3:803: Exclusion of renvoi
The application of the law of any State
specified by these Principles means the
application of the rules of law in force in that
State other than its rules of private
international law. _
" Article 3:804; Habitual residence
(1) For the purpose of this Part, the habitual
residence of companies and other bodies,
corporate or unincorporated, shall be the
place of central administration. The habiuial
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residence of a natural person acting in the
course of her/his business activity shall be
her/his principal place of business. |

(2) Where the relevant activities occur in the
course of operation of a branch, agency or
any other establishment, the place where the
branch, agency or any other establishment is
located shall be treated as the place of
habitual residence.

Article 3:805; Unitary Regional Rights
Where the provisions of this Part are applied
to unitary rights of intellectual property

- existing under the law of a regional
organisation of economic integration, they
are to be construed in such a way as to
designate the pertinent law of the
Organisation including its provisions on
private international law.

Article 3:806: Burden of proof

The law applicable under this Part to the
substance of the dispute shall apply to the
extent that it contains rules which raise
presumptions of law or determine the burden
of proof.

PART 4: RECOGNITION AND
ENFORCEMENT

Section 1: General rules

Article 4:101: Definition of judgment

For the purposes of these Principles,
judgment means any judgment given by a
court or tribunal of any State, irrespective of
the name. given by that State to the
proceedings which gave rise to the judgment
or of the name given to the judgment itself,
such as decree, order, decision or writ of
execution. It also includes the determination
of costs or expenses by an officer of the
court.
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Article 4:102: Recognition and
enforcement in general

(1) A judgment given by a foreign court shall
 be reco gnized and enforced in accordance
with this Part of the Principles.
1 (2) In order to be recognized, a judgment
must have in the State of origin the effect
whose recognition is sought in the requested
State.
(3) The effect of the judgment is determined
by the law of the State of ofigin. Subject to
Article 4:601, the court in the State of
recognition shall interpret the judgment in
respect of its subjective, territorial and
substantial scope and take into account any
change of circumstances.
(4) In order to be enforcéable, a judgment
must be enforceable in the State of origin.

(5) Recognition or enforcement may be
postponed or refused if an ordinary appeal
against the judgment has been lodged in the
State of origin or if the time limit for seeking
ordinary review has not expired. A refusal
does not prevent a subsequent application for
recognition or enforcement of the judgment.
(6) If the foreign judgment contains elements
which are severable, one or more of them
may be separately recogn'izeé or enforced.
Article 4:103: Favor recognitionis

| principle ' :

The provisions of Part 4 of the Principles
shall not restrict the application of
multilateral or bilateral agreements
concerning the recognition and enforcement
of judgments entered into by the State in
which enforcement or recognition is sought

nor deprive any interested party of any right
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he may have to avail himself of a judgment
in the manner and to the extent allowed by
the taw or the treaties of that country
including the rules of a regional integration
organisation if that country is a Member
State of the organisation.

Section 2: Verification of
jurisdiction

Article 4:201: Jurisdiction of foreign
courts

(1) A judgment shall not be recognized or
enforced if there is no ground of jurisdiction
under Part 2 of the Principles which would
have allowed the foreign court to assert its
jurisdiction.

(2) If the court of origin applied the
Principles, it shall be presumed that the
foreign judgment does not conflict with the

| rules established in Part 2.

Article 4:202: Validity and registration
Recognition and enforcement of a foreign
judgment may not be refused on the ground -
that in the proceedings before the court of
origin the validity or registration of an
intellectual property right registered ina -
State other than the State of origin was
challenged, provided that the recognition and
enforcement produces effects only between
the parties.

Article 4:203: Findings of fact

In its examination of the grounds of
‘jurisdiction according to Article 4:201 to
4:202, the authority of the requested State
shall be bound by the findings of fact on
which the authority of the State where the
judgment was rendered based its jurisdiction.
Article 4:204: Jurisdictional rules

Lg"otecting consumers or employees
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Recognition and enforcement may be refused
if the judgment is rnamfestly 1nc0mpat1ble
with specific jurisdictional rules protecting
consumers or employees in the State of
recognition.

Section 3: Provisional and
protective measures

Article 4:301: Provisional and protective |
measures

(1) Provisional and protective measures
adopted by a foreign court shall not be
recognized and enforced if there is no ground
of jurisdiction under Part 2 of these
Principleé, which would have allowed the
foreign court to decide on the merits.

(2) Provisional and protective measures
‘adopted without prior hearing of the adverse
party and enforceable without prior service
of process to that party shall not be
recognized or enforced.

Section 4: Public policy

Article 4:401: Public policy in general

A judgment shall not be recognized or
enforced ift

(1) such recognition or enforcement would
be manifestly incompatible with the public
policy of the requested State;

(2) the specific proceedings leading to the
judgment were manifestly incompatible with
fundamental principles of procedural fairness
of the requested State.

Article 4:402: Non-compensﬁtory damages
(1) Recognition and enforcement ofa

judgment may be refused if, and only to the

extent that, the judgment awards damages,
including exembplary or punitive damages,
that do not compensate a party for actual loss

or harm suffered and exceed the amount of
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damages that could have been awarded by
the courts of the State where enforcement is
sought.

(2) The court addressed shall take into
account whether and to what extent the

*| damages awarded by the court of origin
serve to cover costs and expenses'relating to
‘the proceedings.

Section 5: Other gi‘ounds for
non-recognition of foreign
judgments

Article 4:501: Other grounds for
non-recognition of foreign judgments

A judgment shall not be recognized or
enforced if:

(1) the document which instituted the

| proceedings or an equivalent document was
not notified to the defendant in sufficient
time and in such a way as to enable her/him
to arrange for her/his defence, unless the

| defendant entered an appearance and
presented her/his case without contesting
notification in the court of origin, provided
that the law of the State of origin permitted
notification to be contested;

(2) proceedings between the same parties and
having the same cause of action are pending
‘before a court of the requested State,
provided that those proceedings were the
first to be instituted;

(3) it is incompatible with a judgment given
in the requested State between the same
parties; '

(4)itis 1ncompat1ble with a judgment given
in another State between the same parties
and having the same cause of action,
provided that this judgment fulfils the

conditions necessary for its recognition in the
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requested State and it was given earlier or its
recognition has already been declared in the
requested State.

Section 6: Exclusxon of substantive
review

Article 4:601: Exclusion of substantive
review '

| A foreign judgment may not be reviewed as
to its substance or merits, without prejudice
to the application of the provisions of this
Part. |
Section 7: Procedure

Article 4:701: General Principles

(1) Recognition and enforcement procedures
shall not be unnecessarily complicated or
costly, or entail unreasonable time-limits or
unwarranted delays.

(2) The requested court shall act
expeditiously.

| Article 4:702: Recognition

(1) A foreign judgment shall be recognised
by operation of law and without any special
procedure being required. Reéognition may
be raised as an incidental question and by
way of counterclaim, cross-claim or defence.
(2) Without prejudice to paragraph 1, any
interested party may request from the
competent authorities of a State that they

“decide on the recognition or non-recognition

of a foreign judgment. The procedure shall
be governed by the law of the requested |
State. '

(3) Recognition may be refused only for one
of the reasons set out in this Part of the
Principles. _

Article 4:703: Enforcement

(1) The law of the requested State determines
the methods by which a foreign judgment is
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declared enforceable.

(2) The declaration of enforceability may be
refused only for one of the reasons set out in
this Part of the Principles. |

(3) Foreign judgments declared enforceable

| in the requested State shall be enforced as if
they had been taken by the authorities of that
State. Enforcement takes place in accordance
with the law of the requested State to the
extent provided by such law.

Section 8: Settlements

Article 4:801: Settlements

A settlement to which a court has given its
authority shall be recognized and declared
enforceable in the requested State under the
same conditions as judgments, so far as those
conditions apply to settlements.
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