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Extending the term of protection for phonograms in Japan would bring a number of important
benefits to the Japanese economy and creators. It would align Japanese copyright law with
the growing international trend toward extending the term of protection and contribute to the
economy by encouraging greater local and foreign investment in the music sector. As a result,
the longer term would support further development of the industry and the creation of new
jobs. A longer term would also ensure that classic Japanese recordings produced in the fifties
and sixties continue to be protected to the benefit of their creators and local culture. It would
also allow Japanese businesses to compete on a more equal basis in international markets and
entitle Japanese creators to potential new revenue streams from countries that already grant
a longer term of protection.
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BACKGROUND

IFPI and RIAA welcome the opportunity to submit comments on the Bunka—Cho Subcommittee
on Protection and Use of Past Works report on term extension for phonograms.

IFPI, the International Federation of the Phonographic Industry, represents the recording
industry worldwide with over 1450 members in 72 countries in Europe, North and South
America, Africa and Asia. Our memberships include the major multinational recording
companies and hundreds of independent record companies of all sizes located throughout the
world, including in Japan. RIAJ (the Record Industry Association of Japan) is IFPI's local
record industry group in Japan.

RIAA (the Recording Industry Association of America) represents the recording industry in the
United States, and works very closely with the State Department, the Office of the United
States Trade Representative, the Department of Commerce and with other agencies of the
United States Government concerned with the global protection of intellectual property.

It has comet to our attention that the Bunka—Cho Subcommittee for Protection and
Exploitation of Past Works has made public an interim report on the extension of the term of
protection. We have reviewed an unofficial translation of this report, which has reached no
conclusion, leaving the issue open for further deliberations. The purpose of our present
submission is to emphasize the benefits of term extension in phonograms to Japan's creative
industries and economy, and to respond to some of the arguments against term extension
included in the report.

I. EXTENDING THE TERM OF PROTECTION FOR PHONOGRAMS WOULD
HARMONIZE JAPAN'S LAW WITH THE LAWS OF A GROWING NUMBER OF
COUNTRIES

Many countries have recently extended the term of protection for phonograms. In the United
States sound recording are protected for 95 years and most Latin America protect phonograms
for 70 years or over (Brazil (70), Chile (70), Colombia (70), Ecuador (70), and Mexico (75)). In
Asia and the pacific both Singapore and Australia grant phonograms 70 years of protection and
other courtiers, including the Philippines, are considering term extension. In Europe, a pending
proposal by the European Commission would extend the term of protection in all EU member
states to 95 years. There is therefore a growing global trend to extend the term of protection
for phonograms, which other countries, including in the Asian region, will likely follow.

Japanese law, however, currently protects performers and producers for a term of 50 years
and therefore does not align with this current global trend. While it is true that different
elements of copyright protection vary between countries (page 1, point (e)),

this is not a reason to avoid better harmonization on specific elements such as term.

Failure to harmonize the term of protection in Japan with the longerterm available in

other countries puts Japanese performers and producers ata severe disadvantage

compared to producers and performers in thosecountries.
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II. A LONGER TERM WOULD HELP CONTR[éhl‘JTE TO THE DEVELOPMENT OF
JAPAN'S RECORDING INDUSTRY

In a global market, an extended term of protection for phonogram is an important element for
domestic music companies to be able to develop and compete internationally. The US
government greatly increased the asset value of its recording industry when it increased term
of protection from 50 to 95 years. Extending the term of protection for phonograms in Japan
would support the development of the Japanese industry by enhancing its value globally.

III. TERM EXTENSION WOULD BENEFIT LOCAL CULTURE

Producers are incentivised to produce recordings that would match the taste and demand in
markets that that grant a longer term of protection. A longer term of protection in Japan
would therefore provide a strong incentive for the creation of new recordings targeted at the
local market and produced to match local taste. This, in turn, would support the development
of local culture. A short term of protection, on the other hand, could serve as an incentive to
produce recordings that appeal to the taste of customers in markets where

the term is longer.

IV. EXTENDING THE TERM OF PROTECTION WOULD ENCOURAGE NEW
PRODUCTION IN JAPAN

Record companies use income from exiting recordings to produce and market new recordings.
The recoding industry invests up to 17 per cent of its turnover in developing new talent. A
longer term of protection in Japan would promote this virtuous cycle of reinvestment. It would
help finance continued investment in new artists and recordings and will ensure that that
reinvestment counties to benefit the local economy and culture. A recent research carried out
by economist Professor Stan Liebowitz indicated that in Europe, term extension to 95 years
would lead to an increase of industry revenue streams by 3% to 10% at current values and this
would likely have a positive impact on the production of new works. Maintaining the short term
of protection in Japan, on the other hand, could discourage local talent from producing locally
and instead encourage artists to release their recording outside Japan, in countries that
provide a longer term.

V. A LONGER TERM OF PROTECTION WOULD ENSURE THAT JAPANSE
PRDUCERS AND PERFORMERS ARE NOT AT A COMPETITIVE
DISADVANTAGE OUTSIDE JAPAN

As a result of the longer terms of protection in countries outside Japan, Japanese producers
and performers are at a competitive disadvantage when claiming protection in other territories.
This is because many countries that provide a longer term grant this term to foreigners on the
basis of reciprocity, meaning that a national of a country that provides only 50 years of
protection would not be entitled to the longer term in the countries where such a term is
otherwise available.
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VI. A LONGER TERM WOULD ENCOURAGE 'I;iGHT HOLDERS TO CONTINUE TO
EXPLOIT BACK CATALOGUE AND INCENTIVISE THE REMASTERING OF OLD
RECORDINGS

A longer term of protection would help to ensure that a range of music remains available to
consumers on a wide variety of genres. It would provide an incentive to producers to digitize
old recordings, and make recordings that might otherwise languish in their vaults available to
the public. On-line distribution gives record companies today the possibility to make their
entire back catalogue available in a way not possible in the past because of limited shelf
capacity in physical stores. Extending the term of protection in Japan will facilitate the
dissemination of old recordings and provide an incentive for the development of new ways of
getting back catalogue, specialised genres and niche music to consumers.

VII. ALLOWING OLD RECORDINGS TO FALL INTO THE PUBLIC DOMAIN WOULD
NOT REDUCE COSTS TO CONSUMERS, AND WOULD NOT CONTRIBUTE TO
INNOVATIVE USE

The costs to consumers will not be higher if term is extended. All available research to date
has shown that the price of a sound recording is determined by its age and popularity, and is
not affected by whether or not it remains under copyright protection. Moreover, it should be
recognised that the reissuance of old recordings that have fallen out of copyright is not
innovative; companies that monetise public domain recordings do not enhance cultural content
as unlike producers, they do not invest in creating new recordings or promoting new artists.
Simply re—releasing a public domain recording cannot be considered an “innovative use” 'as
stated in point 3, page 2 of the report).

VIII. JAPANESE PERFORMERS SHOULD BE ENTITLED TO PROTECTION AT
TIMES WHEN THEY MOST NEED IT

Demographic changes justify the establishment of a longer term of protection for phonograms
in Japan. Life spans are getting longer; and with only 50 years term of protection, performers
in Japan see their recordings falling into the public domain in their lifetime, while authors and
composers of the lyrics and music continue to be protected 50 years after their death,
benefitting their heirs. Very often it is the particular performance that made a song famous
and successful. In many cases people remember the artist who sang the song, rather than the
composer. It is only a matter of fairness to ensue that performers continue to be entitled to a
revenue stream from their recordings at a time in their lives when they most need it.

IX. THE DISCREPANCY BETWEEN THE TERM OF PROTECTION OF
PHONOGRAMS AND CINEMATOGRAPHIC WORKS SHOULD BE
ADDRESSED

In 2004, Japan extended the term of protection for cinematographic works to 70 years from
their first publication, while leaving the term of protection for phonograms and performances
unchanged at 50 years. There is no reason why performers and producers of phonograms
should be protected for a shorter term than that afforded to produces of cinematographic
works.
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X. A LONGER TERM OF PROTECTION WOl'JmI;D BENEFIT CLASSIC JAPANESE
RECORDINGS

More and more classic recordings produced in Japan in the last fifties and sixties onwards will
fall out of copyright soon. These recordings, that form part of Japan's cultural heritage, should
be protected to the benefit of their creators and Japanese culture. A longer term of
protection will ensure that these recordings continue to be protected and do not fall into the
public domain.

XI. ANY COMPROMISE MEASURES OR OBLIGATIONS RELATING TO THE
EXTENDED TERM PERIOD SHOULD BE CONSISTENT WITH EXISTING
INTERNATIONAL OBLIGATIONS

The report notes (page 3) a number of possible “compromises”, including measures that could
apply to the extended term period. For example, one measure that the paper mentions is a
'registration requirement’ which would require any producer who wishes to gain a longer
protection term to register the recording and pay registration fees. Care must be taken in
establishing such measures, so that they do not conflict with existing obligations under
international agreements to which Japan is a party. In particular, a registration procedure
would constitute a 'formality’ that is expressly prohibited under international copyright laws,
including the WIPO treaties. If Japan wishes to achieve certain policy goals with respect to
the different interests involved in term extension, a number of measures other than registration
could be considered that would avoid cutting back on the existing scope of IP rights. IFPI and
RIAA will gladly contribute to any discussion on relevant measures that would help achieve
Japan’s goals.
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