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® CISAC

RE: Consultation on “Thoughts about AI and Copyright”

I am writing on behalf of CISAC, the International Confederation of Societies of
Authors and Composers. As the leading worldwide network of authors’ societies
(also referred to as Collective Management Organisations, or CMQOs), CISAC unites
225 societies from 116 countries. Through our members, CISAC represents the
interests of over 5 million creators from all artistic fields including music, drama,
literature, audiovisual, graphic and visual arts.

CISAC is pleased to have the opportunity to provide our comments to the
Japanese Government about the Consultation on Artificial Intelligence and
Copyright.

Generative Al presents both big potential for growth and significant risks for the
creative industry. While this technology can enhance human creativity and support
innovation, it also poses an existential threat to creators’ rights and livelihoods.
One key issue is the indiscriminate use of copyrighted materials for Al training
purposes, including text and data mining (TDM), without proper authorization from
rights holders. This practice disrupts the balance within the current copyright
legislations and undermines the economic interests of creators.

CISAC notes that a broad TDM exception is in place under the Japanese
Copyright Act, allowing for the use of copyright works to train generative Al
services, including for commercial purposes, without authorization nor
remuneration for rights holders. By way of comparison, in the European Union,
Article 4 of the Digital Single Market Directive allows reproductions and
extractions of lawfully accessible works for TDM purposes but submits the
exception to certain conditions. Firstly, it requires that the works are “lawfully
accessible”, for the exception to apply. Secondly, it provides for creators the right
to reserve the use of their works for TDM.

The Japanese TDM exception does not expressly provide similar protections for
creators. In particular, the absence of an opt-out mechanism significantly
undermines creators’ rights and autonomy over their works. It prevents creators
from being able to control the use of their works and being remunerated from that
use. This unauthorised use of copyrighted materials may occur regardless of
whether Al developers’ initial access to the work was lawful, further limiting the
ability for creators to exercise their rights. Al developers benefiting from this
exception are therefore likely to cause unreasonable prejudice to the rightsholder.

From an international point of view, such an exception probably does not adhere
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to the so-called “three-step test” outlined in Article 9.2 of the Berne Convention
and reinforced by Article 13 of the WTO TRIPS Agreement, which determines the
limits for national laws in establishing exceptions and limitations. Under the three-
step test, exceptions and limitations to exclusive rights must be (1) confined to
certain special cases which (2) do not conflict with normal exploitation of the work
and (3) do not unreasonably prejudice the rightsholder. Considering the above, the
exception may not fulfil these steps for the following reasons:

- Firstly, the extensive scraping, analysis, ingestion and free use of creative
content for TDM purposes, without seeking permission from the rightsholder, does
not constitute a “certain special case”, since such uses have no reasonable
boundaries and are applied indiscriminately.

- Secondly, uses of protected works for training purposes may conflict with
the normal exploitations of the original work because the ingestion of protected
works through Al services generates new works that unfairly compete in the
market with the original ones. Consumers of creative works are increasingly unable
to distinguish between original works and the outputs of generative Al, preventing
original artists and creators from being able to compete fairly on the marketplace.

Considering the above, we advise the Japanese government to limit the scope of
copyright exceptions for TDM. TDM activities for commercial purposes shall be
subject to an authorization from and the payment of a fair remuneration for the
rights holders, this is essential to safeguard the rights of creators.

Furthermore, we recommend implementing transparency measures regarding the
usage of copyrighted source material in the production of Al-generated outputs.
Transparency is crucial to ensure that creators have the ability to licence the use
of their works as inputs to train AI models. Users of Al technologies should
therefore be required to disclose the copyrighted materials used as input for Al
training and development, as a measure to respect creators’ rights. Transparency
on the use of generative Al may further entail keeping detailed records and
periodic disclosure of such records to competent authorities to properly enable
rights holders to identify their works and to enforce their rights.

In addition, we call for strengthening the accountability around labeling and
disclosing Al outputs on the creative marketplace. Clear guidelines should be
established for labeling Al-generated works to ensure that consumers are
informed about the origin and nature of such content. This will help to prevent
confusion and misrepresentation, as well as protect the integrity of creators’
works.

Finally, we emphasize the importance of upholding attribution rights in the
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context of Al-generated contents. Creators should be properly credited for their
contributions to Al-generated content, and attribution should be clearly indicated
wherever such content is used or disseminated.

CISAC would urge the Japanese government to consider these recommendations
in the development of legislative initiatives and policies related to Al and
copyright. By upholding the rights of creators and promoting transparency and
accountability in Al-related activities, Japan can foster a balanced and sustainable
environment for innovation and creativity.

We remain available to provide further assistance or clarification as needed.

Yours Faithfully,
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