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OBJECTIVES (to be d|scussed ata later stage)

The protectlon of tradifional cultural expressmns or expressnons of folklore, should aim to:

cultural communifies consider their culfural heritage fo fiave intinsic value,
(ncluding social_culfural, spirtual. e mile,_scientific, intellsctual, commercial and
educational values; and acknowledge that fraditional culttires and foll

conslifitfe frameworks of innovation creativily that benefit indigenous peoples

and traditional and other cuffural communities, as well as all humanity;

. ' Promaote respect
i romote respect for fraditional cuffures and folkiore, and for the dianity, cultural
ity. and the philosophical, inteliectual and spiritual values of the peoples and

communities that preserve and maintain expressions of these cultures and folklore;

Meat the actual needs of communmes

es and communitias and radmo and other culfural communities,
Legggct their rights under national/domestic and international law, and coniribyte fo

the welfare and sustainable economic; cuitural, env[mnmggtal and social
development of stich peoples and commiunities; .

revent the misappropriation and misuse of traditional cultural expressions -
(iv) provide indigenous peoples and communities and traditionat and other cultura
unities with the legal and practical means, including éffe enforcement
‘measures, to prevent the misappropriation of their cultural expressions and
derivatives] [adaptations] therefrom, and fcon ways in which they are used

beyond the customary and traditional context and promola the equifable sharing of

benefits ans_ing from their use;

Emggwec mmunmgg ‘ ' ' .
(v} be achieved in a manner that is balapced and egwfab!e but yet effectively . '
.. empowers indigenous peoples and communities and traditional and other cultural

communitie exergige in an effective manner their rights and authority o r their
-own fradifional cu!tu_ral expressions;

Support gustomary gractrces and communify cooperation

{vi) respect the continuing customary use, development, exchange and transm:ssron of .
traditiopal cultural expressions by, within and beiween communities;

Con ibute fo safequarding traditional ciftures

(vi) coniribute to the preservation and safequarding of the eawronmant in which

ffional cultural expressions are generated and maintained, for the direct benefit
indigenous peoples and communities and fradifional and other cultural

communitiss, and for the benefit of humanity in general:
Encourage commuﬁﬂy_’ innovation and creativity

(vii) reward and protect tradition-based creativity and innovation especially b

indigenous peoples and communities and traditional and other cuttural

com ftias;
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Promote mtellectual and arlistic freedom, research and cultural e;change on aquifable

T ferms

: (:x) Qmmc;te intellectual and artistic freedom, research pracfices and culfural exchange
on terms which are equitable fo indigenous peoples and communities and
traditional and ofher cyltural communities;

Contribute to cuftural diversity - '
() @_Qtnbute fo the gmmotmn and protection of the diversily of cultural gxgregs_rons;

Promote the [community] development of indigenous peop Iés, and communities and
fradifional and other cultural commtinities and legitimate trading.activities
(xi) where so desired by feommunities] indigenous peoples and communities and

traditional and other cultural communities and their members, promote the use of
ditiona, | expressions for feommunily based] the develapment of
indigenous peoples and communifies and traditiopal and other cultural :
communities, recognizing them as an asset of the communities that Identify with
them, such as through the development and expansion of marketmg aggorfunme
for tradition-based creafions and innovations; )

Preclude unauthorized 1P nghts
i reclude the grant_exercise and enforcement of intellactual m e ighis

acquired by unauthorized parties over fraditional cultural expressions and
. [derivatives] fadaptations] thereof: )

Enhance certainty, fransparsncy and mutual confidence

xili} _enhance certai nsparency. mutual respe d understanding in relations
ba indigenous | las and communities and traditional and culfural

communities, on the one hand, and academic, commercial, govemmental,
adiucational and Qtﬂer_' users of tradifional cultural expressions, on the other.
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GENERAL GUIPING PRINCIPLES (to be discussed at a later stage)

a (a) Resmns:veness to aspirations and exgectatrons of relevant communities
{b) Balance

{c) Res@ct for and consistency with rn&manona! and regional agreements and instruments
{d}  Flexibifity and comprehensiveness
{e}  Recognition of the specific nature and characteristics of cultural expression
{f)  Complementarity with protection of fraditional knowledge '
{9) Respect for rights of and obligations towards indigenous geog!es and Jother fradjfional
. communifies] communities and traditional and other cultural communities .

) Re r customary use an smission of traditional cultural expressions
() Effectivensss and accessibility of measures for protecfion
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ARTICLE 1 .
SUBJECT MATTER OF PROTECTION

1. “Traditional cultural expressions"! are any form, tangible or intangible, 6ra combination thereof,
+ inwhich traditional culiure and knowledge are embadied and have been passed on [from

generation to generation], tangible or.intangible forms of creativity of the beneficiaries, as

defined in Article 2 including, but not limited to:

(a) | phonétic or verbal expressions, such as sfories, epics, legends, poetry, riddles and éther
narratives; words, [signs,] hames, [and symbols]; . -

(b) -Imusical or sound expressions, such as songs, [rhythms,] and instrumental music,_the

- sounds which are the expression of rituals;]

(c)  expressions by action, such as dances, plays, ceremonies, rituals, rituals [n sacred places
and peregrinations. [sports and [traditional] games, puppet performances, and other
performances, whether fixed or unfixed; _—

{d) tangible expressions, such as material expressions of art, [i'landicraﬁs,] [works of mas.]
[architecture,] and fangible [spiritual forms], and sacred piaces. o .

2, Protection [shall] should extend to any traditional cultura) expression which is the [unique] /
Indicative / characteristic product of a pedple or commiunity; including an indigenous people or -
local community and cultural communities or nations as defined in Article 2, and [belongs to) is
used and developed by that people or community [as part of their cultural or social identity or

_ heritage]. Protected traditional cultural expressions shallbe: -

(a) the products of [creative intellectual activity,] including communal creativity, -

{b) indicative of [authentic'rty!being genuine] of the cultural and social identity and cultural
. heritage ‘of indigenous peoples and communities and traditional and other cultural
communities; and - '

{c) rlgaintained, used or developed by nations, states, indigenous peoples and communities
and traditional and other cultural comivunities, or by individuals having the right or
responsibility to do so in accordance with the customary land tenure system or law
customary normative systems or fraditional/ancestral practices of those indigencus
peoples and communities and traditional and other cultural communities, or has an
affiliation with an indigenous/raditional community.”

3. Tha specific choice of terms to denote ﬁ]& protected subject matter should be determined at the
national, regional, and sub-regicna! levels. ;

! “Traditional cuiturat expressions” and “expressions of foiklare™ are synonyrmous for the purposes of this text.
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ARTICLE 2
BENEFICIARIES.

~ Measures for the protection of traditional cutural expressions shallishould be for the benefit of the:

‘Option 1: Indigenous Peoples, communities and nations.2 | ocal Communities and Cultural

Communities [and individuals of those _communities]

- Option 2: Peoples and Communities, [for example] including Indigenous Peoples, Communities, Local
Communities, Cultural Communities, and/or- Na’aons and individual groups and familfe and

mlnontles

fin whom the [custody, and] safeguarding of the tradrhonal cultural expresslons are [entrusted [or by
whonr ;bgy are held) presumed to be vested] in accordance with:]

[Option 1. the relevant natinnalfdamesﬁc laws and/or practices

Obﬁon 2: their laws and/or practices, including cusfomary law and com;nunig protocols) ]' '

[[and} or who maintain, control, use or develop the traditional cuitural expressmns as being
[characteristic or genuine] indicative exmessmns of their cultural and social idenfity and cultural

heritage. In case a fraditional cultural expression is sp_egﬁc to a nation, the authony as detenmned by
the nationalldomgﬂgc law.]

"2 Footnote explaiing different layers of communities.
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-~ - ARTICLE3
' SCOPE OF PROTECTION

Article A
Secret Traditional Cultural Expressicn

in respect of protected traditional culfural expressions, which are kept secret by the beneficiaries /
indigenous people [or] local or cuifural community, or nation that people jor] community or nation
shallshould have the means, through adequate and effective [legal and practical} appropriate
measures, {o prevent any unauthorized fixation, disclosure, use, or other exploitation.

Altemative 1
. Arlicle’ B )
Rights Secured for Other [Protected] Traditional Cultural Expressions
In respect-of [protected] traditional cultural expressions, there shall be adequate arid effective legal

and practical measures fo ensure that the relevant beneficiaries under Asticle 2 [IPLC] has the
exclusive and inalienable collective right to authorize and prohibit the following: ‘ :

a) [n_respect of tf_ad'rtignal cutfural exgres'gions other than words, signs,-némg and symbols:”

") fixafion
* i) reproduction

Hi} public parfomance

iv) ifranslation or adaptation

v} making gvailable or communicating to the public -
vi) distribution - . )

and ' o -

b) In respect of traditional cultural expressions which are words, signs, names in symbols, inciuding
- f: . ) )

derivatiyg thereof: ‘ .

i) any use for commercial purposss, other than their fraditional use;

if) acquisition or exercise of intellec: ro hts: -
i)  the offering for sale or sale of arficles that are falsely represented as traditional culturat

' expressions made by the beneficiaries as defined under Agiicle 2 :

iv) any use that disparages, offends. or falsely suggests a connection with the neficiaries
as defined under Article 2 or brings them into contempt or distepute. -

[In the case where the unauthorized user of a protected traditional cultural expression made a
[genuine good faith] proven effort to locate the beneficiary of these righis and did not, the beneficiary
shall be entitled only £ equitable remuneration or benefit-sharing, subject to the provisions of Article C

[for the use already made and with authorization for the continued usej.}

Auticle C
Attribution, Reputation, and Integrity

The beneficiaries / indigenous people [or] loca) community or nation shall have the right fo be
acknowledged to be the source of the protected traditional cultural expression except where omission
is dictated by the manner of the use and to object to any distortion, mutilation or other modification of,
or other derogatory action, including any false, confusing or misleading indications which, in relation to
oods or services which suggest any endorsement by or linkage with such indigenous peoples. local
communities and nations, can be prevented and/or is subject o eivil or criminal sanctions; in relation -
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v -

to, the said traditional éuitural expression which would be prejudicial to the beneficiaries / indigenous
people [or] local community's [or pation’s] reputation or integrity.

Alternative 2
Article B

The economic and moral intérests of the beneficiaries of tradifional cultural expressions, as defined in
Arficles 1 and 2, Jshould] L_h_a}]] be safeguarded in a reasonable and balanced manner.

As regards the moral mterests the beneficiaries should have the right fo be acknowledged to be the
source of the traditional cultural expression unless this turns out to be impossible / except whéere
omission is dictated by the manner of the use and to object to any distortion, mutilation or other
modification of, or other derogatory action in relation to, the said traditional cultural expression, which
would be prejudicial to the reputation or integrity of the iraditicnal cultural expression.

A!ternétive 3

Adequate and eifective [Iega! or practiul] measures should be provided to:

1) prevent the [unauthunzed fi xation. dlsclosure use or other exploitation] disclosure of secret
traditional cultural expressions;

2) require the acknowledgement of beneficiaries® as the custodians of their h'adlt{onal cultural
expressions unless this fumns out fo'he impossible;

3) protect against the offensive use of traditional cultural expresslons which would be prejudicial to

) 1he reputation of the beneficiaries or the inteqrity of traditional cultural exgressmns,

4) protect against the use of the non-authentic traditional cultural expressions in trade that suggests
a connection that does not exist with beneficiaries; and '

5) [where appropriate,] provide equitable remuneration to the beneficiaries for [[enable] ensure the
beneficiaries shall have exclusive and inalienabie collective rights to authonze] the fo!lomng uses.

of traditional cultural expressions;

i. fixation
" ii. reproduction
ili. public performance
iv. translation or adaptation
v. making available or commumcatlng to the publlc

!

3 To be defined in Article 2.
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_ ARTICLE4 ‘
COLLECTIVE MANAGEMENT OF RIGHTS

The collective management of the rights provided for in Article 3 belongs to the beneficiaries as
defined in Article 2, [The beneficiaries may authorize [or o] a [designated] national competent
authority [{for exampie, regional, national, or local)] [acting at the request, and on behalf, of the - -
beneficiaries], in accordance with the nafional’domestic law / their traditional decision-making

and government process / international law. Where an authorization[s] is [are to be granted}
given, [by] [thé] a competent authority may:

(a) Grantlicenses only affer appropriate consultation and with the rior informed consent
approval and involvement e beneﬁclanes in ordance with e|r rad mnal dec:smn-
making and govemance processes:

{b) Collect monetary or non-monetary bgﬂeﬁts from the use of the traditional cullura

expressions providing such benefits shallfshould be provided directly by the cn[r_ag nt

. authority to the beneficiaties cohcerned or utilized for their benefits

" {¢) [such authorizations shall/should be granted {o a user by the designated oomg_ejgn
authority [oniy] after appropriate consultation and with the prior informed consent or
- approval and involvement of the beneficiaries in accordance with their riat{onalldomesﬁg
procedure and their customary rrghts [traditional declsmn-makmg and govemance
processes]; and

{d) any monetary jor] and non-monetary benefits collected by the competent authority for the

use of the traditional cultural expressions shall/should be provided directly by the
desighated competent autharity to the beneficiaries concerned or utilized [for their beneﬁ1s]
for the direct benefit of refevant beneficiaries and the preservation of iraditional cultura -
expressions.]-

Wheré, SO re'quested by and in consultation with the benéﬁc]aﬁes, [the] 2 comhétent authority
[shall} may / should]

(@) conductawareness-raising, educatién. advice and guidance functions;

(b) monitor uses of tradrhonal cultural expressions for purposes of ensuring falr and appropriate
use; ‘

{c) establish the eriteria to determine any monetary or non-monetary benefits; and,
(d) provide assistance in any negotiations for the use of the traditional cultural exhression‘s.

. [The compstent authority shall report to WIPO, each vear, and in a transparent way. on the
distribution of be arising from the use of iraditional cultural expressions.

[The management of the financial aspects of the rights should be subject to transgérency, ’
concerning the sources and amounts of the money collected, the expenditures if any to T

dmamster ﬂ'le rights, and the distribution of money to the beneficiaries, ]
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ARTICLE 5
EXCEPTIONS AND LIMITATIONS

1. - Measures for the protection of traditional cultaral expressions should:

{a) Notrestrict the creation, customary use, transmission, exchange [and development] of
traditional cultural expressions within and among communities in [the traditional and
customary context by the beneficiaries [as determined by customary laws and practices]
consnstent with domestic laws of the member states; and - . -

{(b) Extend only to utilization of traditional cultural expressions taking place [outside the
membership of beneficlary community or] olitside traditional or customary context.

2. [it shall be a matter of national/domestic legislation M@QMMM
“and fhe WCT to provide exception and to permit the use of protected traditional cultural
expressions in certain special cases, provided that such ufilization does not conflict with the
norma! utilization of the fraditional cultural expressions by the beneficiary and does not
unreasonably prejudice the [legitimate interests] of the beneficiaries.]

2. Alt_Pariies may adopt app_r_ggnate limitations ar exceptions, growdeg that the use of gagmona
cultyral gxp_@ssmns is cumpa’ﬂble with fair practice. acknowledges the indigenous or local

.community where. possible, and is not offensive to the indigenous or local communi

3. Except for the protection of secret traditional cultural expressions against discldsure, to the
. extent that any act would be permitted under the nationalidomestic law for works protected by
copyright or signs and symbols grotected bx trademark law, such act shall nat be prohibited by
the grotachon of j;adiﬂonal cultural expressions [, provided stich exceptions fo rotection of
ditional cult imi in 5 ecial cases that do not confiict with the
normal utilization of the fradifional culfural expressions by the beneficiaries and do not
" unreasonably prejudice the Iegif;mabe‘ interests of the beneficiaries.]

4.  [Regardless of whether such acts are already permltted under paragraph 2 or not, the followmg
acts should be permitted:

(@ .The making of recnrdings and other reproductions of traditional cultural expressmns for
purposes of their inclusion in an archive, inventory, dissemination for non-commercial
cultural heritage safeguarding purposes; and incidenta! uses; and -

{b) the creation of an original work of authorship by the beneficiaries or in gssoclatlon with
them inspired/borrowed by traditional cultural expressmns ]



page 10

ARTICLE B
" TERM OF PROTECTION

Optfo-n 1

1.

2.

Protection of traditional cultural expressions should endure for as long as the traditional cultural
expressions continue to meet the criteria for protection under Article 1 of these provisions; and,

The proté‘cﬁon granted to traditional cultural expre5516ns agamst any distortion, mutilation or
other modification or mfrmgement thereof, done with the aim of causing harm thereto or to the

- reputation or image of the community, indigenous peoples and communities or reglon to which

they belong, shall last indefinitely. .
Secret traditional cultural expressions shall continue fo enjoy the protection given to disclosed
traditional culturaf ssions as long as they confinue o meet the criteria for protection under
Arficle 1. . - ‘

Option 2

1.

Atleastas regards the economic aspegcts of traditional cultural expressions, their protechon
should belimited in time.



As a general principle, the protection o
formality..

" ARTICLE 7
FORMALITIES

f fraditional cultural expressions shall not be subject to any
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ARTICLE 8 _
SANCTIONS, REMEDIES AND EXERCISE OF RIGHTS'

‘ Option 1

1. Contracting Parties undertake o adopt, as appropriate and in accordance with their Iega[
systems, the measures {necessary} to ensure the application of this mstrument

— 2. Contracting parties will take measures against the willful or negligent infnn ement of the
' economic and/or moral mterests of the beneficiaries sufficient to constitute a deterrent to further

. infringements.

3. The means of redress for safequardmg the proteciion granted bg this instrument should be
govemed by the legislation of the country where the nrotection is claimed.

Option 2

1.  ~Accessible, appropriate and adequate enfdrcement and dispute-reéolut:on mechanisms,
: border-measures sanctions and remedies including criminal and civil remedies, should.be
. available in cases of breach of the protection for traditional cultural expressions.

2. If a [designated competent authority] is appointed under Article 4, it may addmonally be tasked
with advising and assisting the beneficiaries referred to in Article 2 with regard to the
enforcement of rights and with Instituting remedies provided under this-article when appropriate
and requested by the beneficiaries.

r

3. The means of redress for safeguarding the profection granted by thls instrument should be
govemed by the legislation of the country where the protection is claimed.

4, Where fraditional cultural g)_(gressmns are shared by different countries or by indigenous
peoples and communities in several jurisdictions, contracting parties should provide cooperation

and assistance to facilitate the implementation of enforoement measures prowded under this
. instrument.

'

‘Proposed Article 8 bis on Alternative Dispute- Resolution

' Where a dispute arises between beneficiaries or between beneficiaries and users of a traditional
cultural expression, each party shall be entitled to refer the issue fo an independent altemative dispute
resolufion mechanism, recognized by international and/or national/doresiic Iaw.“

* Such as the WIPO Arbitration and Mediation Genter. : ¢
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*ARTICLE 8
TRANSITIONAL MEASURES

1. These prowsions apply to all traditional cultural expressions which, at the moment of the
provisions coming info force fulﬁll the criteria set out in Article 1.

'Opﬁon 1

2. The state should ensure the necessary measures to secure the rights, acknowledged by
nationaldomestic law, already acquired by thlrd parfies.

’

QOption 2

2, Continulng acts in respect of traditional cultural expressions that had commenced prior to the
coming into force of these provisions and which would not be permitted or which would be otherwise
regulated by the provisions, sholild be brought into conformity with the provisions within a reasonable .
period of time after they enter into force, subject to respect for rights previously acquired by third
parties qualified by paragraph 3.

3. With respect to traditional cultura) expressions that have special significance for the relevant
communities having rights thereto and which traditional cultural expressions have been taken outside
control of such communities, the commumties shall have the nght to recover such traditional cutiural
expressions.
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ARTICLE 10

RELATIONSHIP WITH INTELLECTUAL PROPERTY PROTECTION AND OTHER FORMS OF
PROTECTION, PRESERVATION AND PROMOTION .

Option 1

Protection for a traditional cultural expression in accordance with [these provisions] this_instrument -
[does not replace and] is complementary to protection and measures that apply to that expression and
derivatives/adaptations thereof in accordance with international law under international intellectual
property instruments as well as gther relevant legal instruments and [programs] plans of action for the
safeguarding, -preservation, promotion of cuttural heritage and the diversity of cultural expressions.

Despife what is stipulated in this opfion / anything to the confrary, traditional cultural expressions
should be protected without fime limit for the safequard of the tangible and intangible cultural heritage

of indigenaus peaoples.
Option 2

Protection under this instrument should leave intact and should in no way affect the protection
provided for in international legal insiruments on intellectual property rights. Consequently, no
provision of this instrument may be interpreted as prejudicing such protection.
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ARTICLE 11
NATIONAL TREATMENT

The rights and benefits arising from the protection of traditional culturaf expréssions under

national/domestic measures or laws that give effect to these international provisions should be

. available to all eligible beneficiaries who are nationals or residents of a prescribed country as defined
by intemational obligations or undertakings. Eligible fofeign béneficiaries should enjoy the same rights

and benefits as enjoyed by beneficiaries who are nationals of the country of protection,‘as well as the

rights and benefits specifically granted by ihese international provisions.

[End of Document] - .



