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< Preamble >
Text {RER
The Contracting Parties, FE .

Desiring to develop and maintain the protection of the rights
of performers in their audiovisual performances in a manner
{as effective and uniforrn as possible, .

Recognizing the need to introduce new international rules in
order to provide adequate solutions to the duestions raised
by economic, social, cultural and technological
developments,

Recognizing the profound impact of the development and
convergence of information and communication technologies
on the production and use of audiovisual performances,

Recognizing the need to maintain a balance between the
rights of performers in their audiovisual performances and
the larger public interest, particularly education, research
and access to information, ‘

Recognizing that the WIPO Performances and Phonograms
Treaty done in Geneva, December 20, 19986, does not extend
|protection to performers in respect of their performances,
f'xed in audiovisual fixations,
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Referring to the Resolution concerning Audiovisuat

Performances adopted by the Diplomatic Gonference on

Certain Copyright and Neighboring Rights Questions on

December 20, 1996,

Have agreed as fol[ov.vs: :

< Article 1>

Text R _
Relation to Other Conventions and Treaties D FEfHEOHEFE

(1) Nothing.in this Treaty shall derogate from existing
obligations that Contracting Parties have to each other
under the WIPO Performances and Phonograms Treaty or
the International Convention for the Protection of
FPerformers, Producers of Phonograms and Broadcasting
Organizations done in Rome, October 26, 1961,

{2} Protection granted under this Treaty shall leave intact
and shall in no way affect the protection of copyright in
literary and artistic works. Gonsequently, no provision of this
Treaty may be interpreted as prejudicing such protection.

(3) This Treaty shall not have any connection with treaties
other than the WIPQ Performances and Phonograms Treaty,
nor shall it prejudice any rights and obligations under any
other treaties.
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< Article 2> -

IText g KR
_ Wpeﬁnit_ions T
CORNOBAL.

For.the phrposes of this Treaty:

" [{a) “performers” are actors; singers, musicians, dancers, and
other peréons who act, sing, deliver, declaim, play in,
_|interpret, or otherwise perform literary or artistic works or
expressions of folklore;

(b) “audiovisual fixation” means the embodiment of moving
images, whether or not accompanied by sounds or by the
{representations thereof, from which they can be perceived,
reproduced or communicated through a device ;

means for public reception of sounds or of images or of
images and sounds or of the.representations of sounds;
such transmission by satellite is also “broadcasting”;
transmission of encrypted signals is “broadcasting” where
the means for decrypting are provided to the public by the
Wbr_c_adcasting organization or vyith its consent;

|(c) “broadcasting” means the transmission by wireless

(d) “communication to the public” of a performarice means
" fthe transmission to the public by any medium, otherwise
than by broadcasting, of an unfixed perférmance, or of a

- lperformance fixed in an audiovisual fixation. For the
purposes of Article 11, “communication to the public”
includes making a performance fixed in an audiovisual
fixation audible or visible or audikle and visible to the public.
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Agreed statement; concerning Article: 2(bY- 5.1 - 5 e
Itis hereby confirmed that the definition of ” audlovusual

- |B2EDICHTAEEEE.

T AN T #ﬂnﬁﬁ-é%mzmx wmﬁzﬁ(w&

fixation” contained in Article 2(b) is without prejudice to BEHNIEEREDRT 2,
Artlcle 2(b) of the WPPT.
< Article 3>
fText {RER
IBeneficiaries of Protectlon ﬁiwﬂﬁ{

E (D] Gontractihé Parties shall accord the protection granted
Junder this Treaty to performers who are nationals of other
Contracting Parties.

(2) Performers who are not nationals of one of the
Contracting Parties, but who have their habitual residence in
one of them shall, for the purposes of this Treaty, be
assimilated to nationals of that Contracting Party.
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< Article 4>

{RER

Text
National Treatment

(1) Each Contracting Party shall 'accord to nationals of ather
Contracting Parties the treatment it accords to its own

" Inationals with regard to the exclusive rights specifically
granted in this Treaty and the right to equitable
remuneration provided for in Article 17 of this Treaty.

1(2) A Contracting Party shall be entitled to limit the extent
and term of the protection accorded to nationals of another
Contracting Party under paragraph (1}, with respect to the
rights granted in Article 11(1) and11(2) of this Treaty. to
those rights that its own nationals enjoy in that other
Contracting Party.

(3} The obligation provided for in paragraph (1) does not

apply to a Contracting Party to the extent that another

. [Contracting Party makes use of the reservations permitted '
by Article 11(3) of this Treaty, nor does it apply to a

Contracting Party, to the extent that it has made such |

Ireservation. o
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< Article 5>
,IText _ ﬁiﬁ -
Moral Rights TAREIE

(1) Independently of a performer’ s economic rights, and
even after the transfer of those rights, the performer shall,
as regards his live performances or performances fixed in
audiovisual fixations, have the right

(i) to claim to be identified as the performer of his
performances, except where omission is dictated by the
manner of the use of the performance; and :

(i) to object to any distortion, mutilation or other
madification of his performances that would be prejudicial to
his reputation, taking due account of the hature of
audiovisual fixations.

(2) The rights granted to a performer in accordance with
paragraph (1} shali, after his death, be maintained, at least
until the expiry of the economic rights, and shall be
exercisable by the persens or institutions authorized by the
legislation of the Contracting Party where protection is
claimed. However, those Contracting Parties whose

" llegislation, at the moment of their ratification of or
accession to this Treaty, does not provide for protection
after the death of the performer of all rights set out in the
preceding paragraph may provide that some of these rights
will, after his death, cease to be maintained.

(3) The means of redress for safeguarding the rights granted
under this Article shall be governed by the legislation of the
Contracting Party where protection is claimed .
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Agreed statement concerning Article 5. .

_ %5%l-ﬂ§?‘é E.Pﬂﬁ

For the purposes of this Treaty and wathout preJudlce to
any other treaty, it is understood that, considering the
nature of audiovisual fixations and their production and -
distribution, medifications of a performance that are made in
the normal course of exploitation of the performance, such
as editing, compression, dubbing, or formatting, in existing or
new media or formats, and that are made in the course of a
use authorized by the performer, would not in themselves
amount to modifications within the meaning of Article .
5(1(i). "Rights under Article 5(1)(i) are concerned only with
changes that are ohjectively prejudicial to the performer’s
reputation ip a substantial way. It is also understood that"
the mere use of new or changed technology or media, as -
such, does not amount to modification-within the meaning of
Artlcle 5(1)Gi). :
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. < Article 6>

{EER

Text .
IEconomlc Rights of PerForrners in their Unf' xed
Performances

Performers shall enioy the excluswe rtght of authorlzlng as -
regards their performances:

(i) the broadeasting and communication to the public of. -
Jtheir unfixed performances except where the performance is
already a broadcast performance; and

(i) the fixation of their unfixed performances:
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<Article 7>

Performers shall enjoy the exclusive right of authorizing the
direct or indirect reproduction of their performances fixed in
audiovisual fixations, in any manner or form .

Text iR
Right of Reproduction ﬁﬁﬁ
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Agreed statement: concermng Article:7:5x
The reproduction right, as set out in Artrcle 7 and the
exceptions permitted thereunder through Article 13, fully
apply in the digital environment, in particular to the use of

performances in digital form. It is understood that the
storage of a protected performance in digital form in an
electronic medium constitutes a reproduction within the
meaning of this Article,
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< Article 8> .

Text

7R

Right of Distribution

(1) Performers-shall enjoy the exclusive right of authorizing
the making available to the public of the original and copies
of their performances fixed in audiovisual fixations through
sale or other transfer of ownership. -

{2) Nothing in.this Treaty shall affect the freedom of
Contracting. Parties to determine the conditions, if any,
under which the exhaustion of the right in paragraph (1)
applies after the first sale or gther transfer of ownership of
the coriginal or a copy of the fixed performance with the
‘Jauthorization of the performer .
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Agreed statement. c:oncermng Artlcle 8%Hnd9 .
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As used in these ‘Artigles; the expressmn orlglnal and
copies,” being subject to the rlght of distribution and the
Iright of rental under the said Articles, refer exclusively to
fixed copies that can be put into circulation as tangible
objects,
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< Article 9>
Text {RER
Right of Rental PR H I

[1) Performers shall enjoy the exclusive right of authorizing
the commercial rental to the public of the original and copies
of their performances fixed in audiovisual fixations as
determined in the national law of Contracting Parties, even
|after distribution of them by, or pursuant to, authorlzatlon by
the performer.

(2) Contracting Parties are exempt from the obligation of
paragraph (1) unless the commercial rental has led to
widespread copying of such fixations materially impairing the
exclusive right of reproduction of performers .
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Agreed statément-donceining Article’ 8 and 9. .
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[ As used in these Articles, the expression ongmal and
copies,” being subject to the right of distribution and the
right of rental under the said Articles, refer exclusively to
fixed copies that can be put into circulation as tangible
chjects.
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< Article 10>

Text

Right of Making Available of Fixed Performances

Performers shall enjoy the exclusive right of authorizing the
making available to the public of their performances fixed in
audiovisual fixations, by wire of ‘wireless means, in such a
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way that members of the public may access them from a ’ BHﬁ!B‘HEﬂ’EEﬁT%)n
place and at a time lndlvldually chosen by them,
<Article 11> , A
Text . . - |{&ER
Right of Broadgasting and Communication to the Public H;ERUQ\\*E’\U){KﬁLEEITéEﬂ

(1} Performers shall er;Joy the exclusive right of authorizing
. fthe broadcasting and communication fo the public of thelr
performances fixed.in audiovisual fixations,

[(2) Contracting Parties may in a notification deposited with
the Director General of the World Intellectual Property -
Organization (WIPO) declare that, instead of theiright of
authorization provided for in paragraph (1), they establish a
right to equitable remuneration for the direct or indirect use
of performances fixed in audiovisual fixations for °
broadcasting or for communication to the public..”
Contractmg Parties may also declare that they set
conditions in their legislation for the exercrse of the right to
equitable remuneration.

(3) Any Contracting Party may declare that it will apply the
provisionhs of paragraphs {1) or (2} only in respect of certain
uses, or that it will limit their application in some other way,
or that it will not apply the prov1snons of paragraphs (1} and
|(2) at all,
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<L Arficle 12>

Text

&R

Trangfer of rights

A Contracting Party may provide in its natidnal law that
once a performer has consented to fixation of his or her
performance in.an audiovisual fixation, the exclusive rights of
authorization provided for in Articles 7 to 11 of this Treaty
“Ishall be owned or exercised by or transferred to the
producer of such audiovisual fixation subject to any contract
to the contrary between the performer and the producer of
the audiovisual fixation as determined by the national law.

A Contracting Party may require with respect to audiovisual
fixations produced under its national law that such consent
or contract be in writing and signed by both-parties to the
contract or by their duly authorized representatives,

Independent of the transfer of exclusive rights d_escribéd .
above, national laws or individual, collective ¢ other
agreements may provide the performer with the right to -
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receive royalties or equitable remuneration for any use of - [EZFEEHDIEHMTES,
the performance, as provided for under this Treaty including : .
as regards Articles 10 and 11.

< Article 13>
[Text {RER

Limitations and Exceptions IR & UMl

(1) Contracting Parties may, in their national legislation,
provide for the same kinds of limitations or exceptions with
regard to the protection of performers as they provide for,
in their national legislation, in connection with the protection
of copyright in literary and artistic works.

(2) Contracting Parties shall confine any limitations of or
exceptions to rights provided for in this Treaty to certain
special cases which do not conflict with a normal |
exploitation of the performance and do not unreasonably
prejudice the legitimate interests of the performer .
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Agreed statemeént concerning Article 1377517 0 7 -

The agreed statement concerning Article 10 (on
Limitations and Exceptions) of the WIPO Copyright Treaty is
applicable mutatis mutandis also to Article 13 (on
Limitations and Exceptions) of the Treaty.
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" <Article 14>

Term of Protection . -

The term of protection to be granted to performers under.

vears somputed from the end of the year in which the
Iperforrnance was fixed. )

Text- ﬁ%ﬁ .
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this Treaty shall last, at least, until the end of a period of 50
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<Arttc|e 1 5>

JText

&R

Obllgatlons congerning Technological Measures

Contracting Parties shall provide adequate Iegal protection
and effective legal remedies against the eircumvention of
"leffective technological measures 'that are used by -
perforiners in connection with the exercise of their rights

under this Treaty and that restrict acts, in respect of their

performances, which are not authorized by the performers
concerned or permitted by law .
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The expression “technological measures used by
[performers" [emphasis added] should, as this is the case

be construed broadly, referring alse to those acting on
.|behalf of performers, including their representatives,
licensees or assignees, including producers, service .
providers, and persons engaged.ih communication or -
broadcasting using performances on the basis of due
authorization.

fregarding the WIPO Performances and Phonograms Treaty,
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< Article 16>

g Text

&R

.{Obligations concerning Rights Management Information

(1} Gontracting Parties shall provide adequate and effective
legal remedies against any person knowingly performing any
of the following acts knowing, or with respect to civil
remedies having reasonable grounds to know, that it will
Iiriduce. enable, facilitate, or conceal an infringement of any -
right covered by this Treaty:

1 (i) to remave or alter any electronio rlghts management
linformation without authority;

(ii) to distribute, import for distribution, broadcast,
communicate or make available to the public, without
authority, performances or copies of performances fixed in
audiovisual fixations kriowing that electronic rights
management information has been removed or altered
without authority. '

(2) As used in this Article, “rights management information”
means information which identifies the performer, the
performance of the performer, or the owner of any right in
the performance, or information about the terms and
conditions of use of the performance, and any numbers or
‘lcodes that represent such information, when any of these
items of information is attached to a performance fixed in an
audiovisual fixation .
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Agfeed:statemient concerni

The agreed statement concerning Article 12 {on
Obligations coneerning Rights Management Information) of
the WIPO Copyright Treaty is applicable mutatis mutandis
also to Article 16 (on Obligations concerning Rights
Management Information) of the Treaty,
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< Article 17> -
Text {R R
Formalities LRy

The enjoyment and exercise of the rights provided for in this
Treaty shall not be subject to any formality.
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<Artic|e 18>

Text-

TGE.

Reser‘vations and Notificatiohs

[(1) Sub_ject to provisions of Article 11(3), no. reservatlons to
this Treaty shall be permitted. .

(2) Any declaration under Article 11(2) or 19(2) may be -
mate in the instruments referred to in Article ---, and the
effective date of the declaration shall. be the same as the
date of entry into force of this Treaty with respect to the
State or intergovernmental organizationhaving made the
declaration. Any such .declaration may also bie made later, in
which case the declaration shall have effect three months

" lafter its receipt by the Direstor General of WIPO gr at any .
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< Article 19>

(1) Gontracting Parties shall accord the protection granted
under this Treaty to fixed performahces that exist at the
moment of the entry into force of this Treaty and to all
performances that occur after the entry into force of thls
Treaty for each Contracting Party.

[(2) Notwithstanding the provisions of paragraph (1),2
Contracting Party may declare in a notification deposited
with the Director General of WIPO that it will not apply the
provisions of Articles 7 to 11 of this Treaty. or any one or
more of those, to fixed performances that existed at the
moment of the entry into force of this Treaty for each
Contracting Party. In respect of such Contracting Party, -
other Contracting Parties may limit the application of the
said Articles to performances that occurred after the entry
into force of this Treaty for that Contracting Party.

[(3) The protection provided for in this Treaty shall be
without prejudice to any acts committed, agreements
concluded or rights acquired before the entry into force of
this Treaty for each Contracting Party,

(4) Contracting Parties may in their legislation establish
transitional provisions under which any person who; prior to
the entry into force of this Treaty, engaged in lawful acts
with respect to a performance, may undertake with respect
to the same performance acts. within the scope of the rights
provided for in Articles 5 and 7 to 11 after the entry into
force of this Treaty for the respective Contracting Parties.
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. <Article 205

Text

wR

Provisions on Enforcement of Rights

K1) Contracting Parties undertake to adopt, in accordance
with their legal systems, the measures necessary to ensure
the application of this Treaty.

(2) Contracting Parties shall ensure that enforcement
procedures are available under their law so as to permit
. [effective action against any act of infringement of tights
covered by this Treaty, including expeditious remedies to
prevent infringements and remedies which constitute a
deterrent to further infringements. ’
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World Intellectual Property Organization (WIPO)
-Standmg Committee on Copyright and. Related nghts (8CCR)
21% session =
Geneva - November 8 to 12, 2010

CONCLUSIONS

Protection of Broadcasting Organizations

1. The Committee noted with appreciation, and commented on the third part of the
Study on “the Socioeconomic Dimension of the Unauthorized Use of Signals”
‘(document SCCR/21/2) addressing the social and economic effects of the
proposed treaty on the protection of broadcasting organizations. It noted, as well,
“ the Analytical Document, prepared by the Secretariat, on the Study on the
" Socioeconomic Dimension of the Unauthorised Use of Signals, Parts I lland lll
(document SCCR/21/4). .

2. The Commlttee took note of the reports presented by the

- Delegatlon of Indla on the Regional Seminar for Asian and Pacific Countries
on the Protection of Broadcasting Organizations and Audiovisual
Performances, which took place on July 14 to 16 in New Delhi, and

- = Delegation of Nigeria on the Regional Seminar for African Countries on the
' Protection of Broadcasting Organizations and Audiovisual Performances, .
whlch took place on October 18 to 20, 2010 in Abuja, .

The reports of pending regional seminars will be presented to the 22™ Session of the
Committee, and an analytical document containing the results and outcomes of the
regional seminars will be prepared by the Secretariat for con51derat10n of the Commitiee.

3. The Commlttee reafflrmed its commitment to continue work, on-a signal- based
' .approach, towards developing an international treaty to update the protection of
broadcasting and cablecasting organizations in the traditional sense.

4. Members of the Committee are invited to present new proposals on the protection
of the broadcasting organizations by March 1, 2011, if possible in treaty language, |
in"addition fo the proposals contained in the document SCCR/15/2 rev., to form the .
basis of the preparation of a new drafi treaty.

5. The Secretariat was requested to organize, in Geneva, before the 22™ Session of
- the SCCR, an informal consultation meeting of Members, involving technical
experts, to clarify outstanding technical and technological issues, relevant for the
updated protection of the broadcasting organizations in the traditional sense, by
following the signal-based approach. The Secretariat will prepare a list of issues
" based on the 2007 mandate of the General Assembly, with regard to the objectives,
specific scope and object of protection. The consultation meeting will report its
suggestions to the Committee.

8. The protectlon of broadcasting organizations will be maintained on the agenda of
the 22™ session of the SCCR, where the timetable on future work pragram should
be agreed upon, taklng mto account any possible new proposals.
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. Proiection .of Audiovisual Perforrnances

The ‘Committee reaffirmed its commitment to work on developlng the mternatlonal

- protectlon of audiovisual performances. _ -

‘The Committee expressed its appreciahon to the Secretariat for the regional
- seminars on the protection of audiovisual performances that took place in New

Delhi on July 14 to 16, 2010 and in Abuja on October 18 to 20, 2010 (seminars
referred to above under paragraph 2 on broadcasting organizations). .

Thie reports of pending regional seminars will be presented to the 22™ Session of
the Committee, and an analytical document containing the results and outcomes of

" the reglona! seminars will be prepared by the Secretariat for consideration of the
_Committee.

The Committee thanked the Secretariat for organizing Open-ended Consultations -

on the Protection of Audiovisual Performances in Geneva on May 28, 2010. The
Committee also noted with approval the calls for a faster pace of work towards
concluding a treaty for the protection of audiovisual performances, which were

expressed by Member States during those Consultations.

The Committee considered that the riineteen articles provisionally agreed in 2000 .

- werea good basls for ad_vancing the negotiations on the treaty.’

' The Committee noted with appreciation the comments on the draft legal text on

the Protection of Audiovisual Performances, submitted by india (document

SCCR/21/6} and Mexico (document SCCR/21/6).

The Committee invited Member States to submlt by January 31, 2011, written
proposals, if possible in treaty language, to address the outstanding issues from
the 2000 Diplomatic Conference as well as on any additional or alternative

- elements for a draft treaty.

The Secretariat was invited to orgahize in Geneva informal oben—ended
consuitations among Members to examine the new proposals, with a view to
making recommendations to the next session of the Committee. These

- recommendations should include a timetable for concluding the negotiations.

The protectlon of audiovisual performances will be maintained on the agenda of

‘the 22™ session of the SCCR.

Limitations and excepﬁons

Bearing in mind

- the Development Agenda recommendations;

— the agreement reached during the 19" session of the SCCR on

December 2009, namely that “all the aspects concerning limitations and
exceptions will be maintained on the Agenda of the twentieth session of the
SCCR with the aim of establishing a work program concerning those
fimitations and exceptions, folfowing a global and inclusive approach, and
taking into account their equal importance and different level of maturity,

. while recognizing the need for concurrently addressing alf the issues with a

_view lo achrewng progress on all of them”;

- the rnternatrona! conventions in the field of copyright and rela ted rights,

including the SCCR’s authority to make a recommendanon to convene
a Diplomatic Conference.
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Followmg a global and inclusive approach, the SCCR agrees to work towards an
appropriate international legal instrument or instruments' (whether model law, joint
recommendation, treaty and/or other forms}, taking into account the proposals already
tabled or any additional submissions.

The SCCR agrees to the following work program on exceptlons and limitations for the
two-year perlod 2011-2012; : :

1., Recognizing the need to advance the more mature areas, the Committee will
undertake text-based work with-the objective of reaching agreement on appropriate
exceptions and limitations for persons with print disabilities and other reading
disabiliies. In a similar manner, the Committee will undertake text-based work on
appropriate exceptions and limitations for libraries, archives, educational, teaching
and research institutions, and persons with cther disabilities. ‘ :

2. The Committee will follow, as set out in this Annex, a clearly defined work program
for the two-year period 2011-2012.

The focus of the Committee’s work in the two-year period 2011-2012 will build on-
the existing work carried out by the Commitiee and use all WIPO working
documents on exceptions and limitations as well as any additional relevant working
documents which are to constitute the basis of the Commrttee s work, including:

- the Proposa[ by Brazil, Chile, Nicaragua and Uruguay for work related to
exceptions and limitations (document SCCR/16/2); :

- the Proposal by Brazil, Ecuador, Mexico and Paraguay, relating to
Limitations and Exceptions: Treaty Proposed by the World Blind Union
(WBU) (document SCCR/18/5);

- the Draft Consensus Instrument, submitted by the: Unlted States (document
SCCR/20/10);

- the Draft WIPO Treaty on Exceptions and Ltmltatlons for the Disabled,
Educational and Research Institutions, Libraries and Archive Centers,
submitted by the African Group (document SCCR/20/11); '

- the Draft Joint Recommendation Conceming the Improved Access to Works
Protected by Copyright for Persons with a Print Disability, submitted by the
European Union {document SCCR/20/12);

- the Updated report on the Questlonnalre on L|m|tat|ons and Exceptlons

o "(document SCCR/21/7).

All four current substantive proposals were presented and Members. made |n|t|al
comments and asked preliminary questions thereon, and were invited to submit in
writing questions asked during the meeting.

3. The Committee is requested to submit recommendations to the General
Assemblies on exceptions and limitations for persons with print disabilities and
other reading disabilities. In a-similar manner, the Committee will undertake to
submit recommendations to the General Assemblies. on limitations and exceptions
for libraries, archives, educational; teaching and research institutions, and persons
with other disabilities, according to the annexed timetable.

4. 'Therlnternatlonal Bureau is requested to continue to assist the Committee by
providing Member States with necessary expertise and funding of the participation
of experts, according to the usual formula.

This is without prejudice to any other process under negotiation in other WIPQ bodies.
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~Next Session of the SCCR

The 22nd session of the SCCR will téke place from Jurie 15 to 24, 2011.

. [Annex follows]



ANNEX .

Timetable on the SCCR Agenda item on Limitations and Exceptions

Event

Action

May/June 2011
SCCR/22 session

Three additional working days to the SCCR regular session
dedicated to limitations and exceptions for persons W|th print and
other reading disabilities

SCCR regular agenda item on limitations and exceptlons ‘Focus
on limitations and excephons for persons with print and other readlng
disabilities

Recommendation to the WIPO General Assembly, pursuant to the
authority of the SCCR, on limitations and exceptions for persons with
print and other reading disabilities

September 2011
WIPO General
Assembly

Decision on any SCCR recommendation
Decision on SCCR/22 session of a recommendation on llmltatlons
and exceptions for persons with print and other reading disabilities -

| November 2011
SCCR/23 session

Three additional working days to the SCCR regular session
dedicated to limitations and exceptions for libraries and archives
SCCR regular agerida item for exceptions and limitations: Focus

~on limitations and exceptions for libraries and archives

May/June 2012
SCCR/24 session

Three additional working days to the SCCR regutar session
dedicated to limitations and exceptions for educational and research
institutions and persons with other disabilities _
SCCR regular agenda item on limitations and exceptions: Focus
on limitations and exceptions for educational, teaching and research
institutions and persons with other disabilities -

‘Recommendation to the WIPO General Assembly, pursuant to the

authority of the SCCR, on limitations and exceptions for education,
teaching and research and for libraries and archives and persons

" |- with other disabilities

September 2012
WIPO General
Assembly

Decision on any SCCR recomméndation

Decision on SCCR/23 and SCCR/24 session recommendations on
limitations and exceptlons for educational, teaching and research
institutions and I|brar|es and archives and persons with other
disabilities.

[End of Annex and of conclusions)
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INTELLECTUAL PROPERTY
OHGANIZATION ' :

SGBRI23IT PROV.

ORIGINAL: ENGLISH .

DATE DECEMREER 1, 2011

s"tandi'ngi Commites on Copyright and Related Rights

Twenty-thlrd Sessmn -
Geneva, November 21 to 25 28, 29 and December 2 2011

WORKING DOCUMENT ON AN lNTERNATIONAL lNSTRUMENT ON LIM!TATIONS .
AND EXCEPTIONS FOR PERSONS WITH PR]NT DISAB!L]TIES

document prepared by the Secretanat (to be adopted by the Comm:ttee dunng the SCCR/23
sess.'on) : ‘ .



* INTRODUGTORY NOTE

The-aim of this workmg document is to present in 2 comprehensive and éoherent manner
various contributions .on an lnternatlonal mstrument on limitations and exceptions for persons'-
‘with print disabilities.. It contalns

- - the proposa! of the SCCR Cha:r onan mternatlonal instrument on limitations and

: exceptions for persons with print disabilities (document SCCRf22186) |

- . the comments made by SCCR Members fo the above proposal dunng the SCCRI23
" session,and .
- = the text—based optlons proposed by SCCR Members dunng the SCCRI23 session.

The texts of Artlcles of the: Chalr’s proposat appear on the top of odd-numbered pages {right _ 'A
‘hand srde) _ - _ , .

. : : ,
Comments on the text of the Artlcles of the Chalr s proposal appear on the even—numbered
*pages (left-hand srde) . o

-The text-based opt[ons of SCCR Members appear at the bottom of the odd number pages (nght
: hand srde) as footnotes : :

[End of'i_ntroductory note]
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[Preamble continues, page 5]



- o B ' p'aéé-;i .
Comments on the Preamble

0.01. Replace “visually lmpaired persons and persons with prlnt disabilities by “visually
impaired persons/persons with print disabilities”. These are not two different groups, but two
different ways to describe the same beneficiary group (European Union and its Member States,.
"Kenya, on behalf of the African Group; United States of America). This change was included in
the Charr's texf

-0.01bis Replace visually impaired persons/persons with print disabilities by "beneﬁciary i
persons” (Australia, Austria, Brazil, United S_tates of America).-

© 0.01ter The term “visually impaired persons/persons with print disabilities” should also appear in
- the title of the proposal (Kenya, on behalf of the African Group). .

- 0.02 The second paragraph should read "Mindful of the challenges that are prejudiciat to the
complete development of persons who have limited vision and those with print disabilities, which
limits their freedom of information and communication, their right to educatlon and their freedom
of research " (Switzerland).

. 0.03 In the second paragraph, ‘limited vision” should be replaced by “print disabilities” (India,
Kenya, on behalf of the African Group). - ‘ :

- 0.04 The second and’ tenth paragraphs are Iargely dupllcatlve and can be merged (United
States of America).

0.05 The second and third paragraphs are dUphcatlve and cover a matter dealt with by the fiftih
and sixth paragraphs (Senegal).

0.06. The fourth paragraph needs further consideration (United States of America). This
paragraph should emphasize the importance of copyright protection as an incentive and reward
for literary and artistic or should be deleted (European Union and its Member States). This
paragraph should be deleted (Morocco, Senegal).

[Comments on the Preamble continue, page 6]
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PREAMBLE

(First)
Recalling the pnncmles of non- dlscnmanatlon, equal opportunity, accessmlllty, and full and
effective participation and inclusion in society, proclalmed in the United Nations Convention on -

the Rights of Persons with- Disabilities,

(Second)’ | |
Mindful of the challenges that are prejudicial to the complete dévelopment of persons who have
limited vision and those with print disabilities, which limits their right of access to information and.

communication, and also educaticn and research,

{Third)? .

Emphasizing the imporfanCe of copyright protection as an incentive for Iiterary and arlistic
' creation and enhancing opportunities for everyone to parttcnpate in the cultural life of the
commumty to enjoy the arts and to share in scientific advancement and its benef ts,

(Fourth)®?

Emphasming the importance and ﬂexlblllty of copynght protection as an incentive for literary and
artistic creation, and for i lncreasmg the opportumtles for all persons with hmlted wsmn and those
that have reading disabilities to participate in the cultural life of the community, enjoy the arts

‘and share scientific progress and its benefits.

[Preamble continues, page 7]

! (Second) Mindful of the challenges that are prejudicial to the complete development of persons
who have limited vision and those with print disabilities, which limits their freedom o seek, recewe, and
impart information and 1deas of all kinds, (Umted States of America).

{Second) Mindful of the challenges that are prejudicial to the complete develof)ment of persons.
who have [imited vision and those with print disabilities, which limits their freedom of information and
communication, theirright to educalion and their freedom of research,” (Swnzerland)

2 (Third) Emphasizing the lmportance of copyright protection as an incentive and reward for literary
and arlistic creation and enhancing opportunities for everyone to participate in the cuitural life of the
community, to enjoy the arts and to share in scientific advancement and its benef' ts, (European Union

-and its Member States}.
3 (Fourth) Delete this paragraph (European Union and its Member States).



page 6

0.07 ' In the fifth paragraph; the word “uniform” should be deleted. There are differences in
developing and developed countries and the current draft does not suggest uniformity
(European Unlon and its Member States) -

0.08 The suxth paragraph should read "Aware of the many barriers o access to mformatlon

and communication experienced by persons who are blind or have limited vision, or have other
disabilities regarding access to published works,” (United States of Amenca)

[Comments on the Preamble continue, page 8]
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[Preemble, confinued]

(Fifth)’*
‘Recognizing the importance of both accessibility to the achievement of equal opportunities in all
‘spheres of society and of the protechon of the rights of authors in their literary and artistic works

in a manner as effective and uniform as possible,

(Sixth) _
Aware of the many barriers to access to information and communication experienced by

persons who have limited vision and those who have print dlsabllmes, or have other disabilities

regarding access to pubhshed works,

(Seventh)
Aware also that the majority of visually rmpa:red persons/persons with pnnt dlsablhties I1ve in

developing countries,

{Eighth)

- Desiring to provide full and equal aéces_s to information, culture and communication for the
visually impaired personsfpersoné with print disabilities and, towards that end, considering the

" need both to expand the humber of works in accessible formats and to im;irove access o those

WOrks,

~ (Ninth)
Recognrzmg the opportumtres and challenges for the visually :mpalredlpersons with a print
disabllity presented by the development of new information and communication technologies,

including technological publishing and communication platforms that are tran_shational in nature,

[Preamble continues, page 9]

4 {Fifth) Recognizing the importance of both accessibility 1o the echievement of equal opportunities in
all spheres of society and of the protection of the rights of authors in their literary and artistic works in a
manner as effective and uniform as possible, (European Union and its Member States).
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0.09. The tenth and eleventh paragraphs should be merged and read as follows "Recogmzmg
also the need to seek, receive and impart information and ideas through any media and
regardless of frontiers, and that the use of new technologies and services that can potentially
improve the lives of the visually impaired/persons with print drsabllltles {European U_nicn and
its Member States). ' ‘ :

- 0. 10. The tenth paragraph should be deleted asitis dupllcatwe of the eleventh paragraph
(Senegal).

0.11 The twelﬁhrparagraph is not clear and needs further consideratlon.- The problem is not
the shortage but the need of international norms on limitations and exceptions (Senegal). Many
countries do have national exceptions and limitations for visually impaired persons. But even
counting on these exceptions and limitations, the cross-border exceptlon should help-in
reducmg the shortage i in. ceriain countries (Brazil}.

0.12 Inthe twelfth paragraph the word “acceptable” should be repleced by faccessiple” {United
States of Amenca) - . :

| [Comrnents on the Preamble continue, page 10]
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[Preamble, continued]

(Tenth)® o : : ) .
: Recogmzmg aiso the need to seek, receive and impart lnformatlon and ldeas through any med[a
and regardless of frontiers,

(Eleventh) ,

Aware that national copyright Ieglslahon is territorial in nature, and where activity is undertaken
across Junsdlctlons uncertainty regarding the legality of activity undermmes the developmient

- and use of new technologles and services that can potentlally improve the lives of the visually

impaired/persons with print disabilities,

(Twelfth) _ ) _
Recognizing the large ﬁumber of Members whd, to that end, have established exceptions and’
limitations in their national copyright laws for visually impaired persons/persons With a print
disability, and yet there is a contmumg shortage of avallable works in acceptable formats for

such persons,

[Preamble continues, page 11]

s {merge Tenth and Eleventh) Recognizing also the need 1o seek, receive and impart information
and ideas through any media and regardless of frontiers, Aware-that-national-copyrightlegislationis
temmmmmmmmmmm—wmwme@w

&develepment—and—use—ef—new-teshneleges and-servieos and that the use of

new technologies and services can potentially improve the lives of the visually impaired/persons with print
disabilities, (European Union and its Member States)

{merge Tenth and Eleventh} Recognizing also the need o seek, receive and impart information .
and ideas through any media and regardless of frontiers, as well as the fact that legislation is territorial in
nature and there is uncertainty regarding the legality of activity that undermines the development and use
of new technologies, (Senegal).
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0.13. In the thirteenth paragraph “copyright exceptlons and Ilmltatlons" should be replaced by
“alternative measures” (European Union and its Member States)

| 0.14 The thirteenth paragraph is not clear and needs further consideration. The objective is to .

have limitations and exceptions within a harmonized international environment. 1t should refer
to the fact that here may alsc be works that are not in a format available to such persons not
necessanly print works or also other kinds of works (Senegal).

0.1'5. The fifteenth paragraph should read “Reaffirming the obligations of Member States under

the existing international treaties on the protection of copyright and the importance and flexibility
of the three-step test for limitations and exceptions established in Article 9(2) of the Beme
Convention and other international instruments,” (European Union and its Member States).

0.16 In the fifteenth paragraph, the sentence “emphasizing the |mportance and flexibility of the

“three step test” should be replaced by “reaffirming the importance and flexibility of the three step

test”. The concept of three step test should be the base of this instrument (European Unlon and.
its Member States, Japan).

[Cdmments on the Pre'arhble continue, page 12]
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[Preamble, continued]
(Thrrteenth) .
Recognizing that the preference is for works fo be made acoessuble by rights holders to people
with disabiliies at publication and that, to the extent that the market is unable to provrde_
appropriate access to works for visually impaired personsfpersons with a pript disability, it is
recoghized that appropriate copyright exceptions and limitations are needed to improve such

aceess,

(Fourteenth)

Recognizing also the need to maintain a balance beﬁzv.een the rights of authors and the larger
~ public interest, particolarly eduo‘ation research and aocess to information, and that such a

balance must facmtate effective and trmely access to works for the benefit of visually lmpalred

personsipersons with a print disability,
(Fifteenth)” . .
Emphasizing the importance and flexibility of the three-step test for limitations and exceptions

established in Article 9(2) 'ofthe Berne Convention-and other in'te‘mational instruments,

[Preamble continues, page 13]

8 (Thirteenth) Recognizing that the preference is for works to be made accessible by rights holders to
people with disabilities at publication and that, {o the extent that the market is unable to provide
appropriate access to works for visually impaired persons and persons with a print disabifity, it is
recognized that alternative measures are needed to improve such access, (European Unron and its
Member States).

? (Fifteenth) Reaffirming the cbligations of Members States under the existing international treaties
on the protection of copyright and the importance and flexibility of the three-step test for limitations and
exceptlions established in Article 9(2) of the Berne Convention and other intemational instruments,
(European Union and its Member States, Japan). )

(Fifteenth) Emphasizing the importance and flexibility of the three step test for limitations and
exceptions established in article 9(2) of the Beme Convention and other international instruments and its
interpretation in a manner that respects the legitimate interests of third parties, including interests deriving
from human rights and fundamental freedoms; interests in competition, nctably on secondary markets;
and other public interests, notably in scientific progress and cultural, social, or economic development,

(Pakrstan)
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© 047 In the smteenth paragraph the word "Needing” should be replaced by “Prompted by the
desire” (European Union and its Member States).

0.18 . The seventeenth paragraph should read "Taking into account the lmportance of
increasing the number and range of accessible format works available to visually impaired |
persons/persons with print disabilities in the world, and to ensure full and equal access to
information and communication for persons who are visually impaired or have a print disability in
order to support their full and effective participation in society on an equal basis with others, and
to ensure the opportunity to develop and utilize their creative, artistic and intellectual potential,
for their own benefit and for the ennchment of society,”. (European Union and its Member
States).

- 0.19 In ihe seventeenth paragraph “to support” should be replaced by “to guarantee” (Spain).

0. 20 in the seventeenth paragraph replace "of Member States agreemg fo make commltments

poth to increase" wlth “of increasing” (Umted States of America).

0.21 The final wording of the Preamble "havmg agreed as follows” may depend on the nature
of the instrument {United States of America).

0.22 Anew paragraph should be added and read “Desiring fo harmonize and enhance
national laws on such limitations and exceptions through an international framework consistent
with the Berne Convention in order to facilitate access to knowledge in copyrighted works by
persons with disabilities,” (Kenya, on behalf of the African Group).

0.23 Member States have agreed to craft a clause recognizing the Development Agenda for
the Audiovisual Performers Treaty {AVP) and that, eventually. there probably should some
consistency between the AVP provision and the provision |n thlS instrument (United States of
Amer[ca) This is related fo the sixteenth paragraph. :

024 The number of paragraphs of the Preamble can be reduced from 17 to no more than 10
paragraphs (Egypt, Kenya, on behalf of the African Group; Russian Federation, United States of
Ametica).

[End of comments on the Preamble]
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(Sixteenth)®. | |
N'eeding to contribute to the implementation of the relevant recommendations of the
Development Agenda of the World Intellectual Property Org'anfzation,

(Seventeenth)®

Taking into account the importance of Member S_tafes agreeing fo make commitments both to
increase the number and range of accessible format works available to visdélly impaired-
persons/persons with print disabilities in the world, and to provide the necessary minimum
flexibilities in copyright laws that are needed to ensure full and equal access to information and
communication for persons who are visually impaired or hlave a print disability in order to '
suppart their full and effective participation in society on an equal basis with others, and fo
énsure the obportunity to develop and utilize their creative, artistic and intellectual potential, for

their.own benefit and for the enrichment of society,
10 C

Have agreed as follows:

[End of Preamble]

8 (Sixleenth) Prompted by a desire io contribute to the implementation of the relevanf
recommendahons of the Development Agenda of the World Intellectual Property Organization, (European
Union and its Member States).

? (Seventeenth) Taking into account the importance of Member States agreeing o make
commitments both to increasing the number and range of accessible format works available to visually
impaired persons/persons with print disabilities in the world, and to provide the necessary minimum
fiexibilities in copyright laws that are needed to ensure full and equal access to information and
communication for persons who are visually impaired or have a print disability in order to support their full
and effective participation in society on an egual basis with others, and to ensure the opportunity to
develop and utilize their creative, artistic and intellectual potential, for thelr own benefit and for the
enrichment of society, (European Union and its Member States).

10 (New paragraph) Desiring to harmonize and enhance national laws on such limitations and
exceplions through an international framework consistent with the Berne Convention in order to facilitate -
access to knowledge in copynghted works by persons with disabilities, {Kenya, on behalf of the African
Group).
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 Comments on Article A ,

A:01 The defi nition of “work” should also refer to scientific works as provided by the Berne -
Convention (Egypt, Russian Federation).” Other construction could be made to :nclude the .
- scientific works (United States of America).

A.02 The deﬂniti‘on of “wark™ should read “means a protected work within the meaning of the
Berme Convention, whether published or otherwise made publicly available in any media.”
(Brazil, European Union and its Member States, United States.of America). Works refer to

- printed - material (European Union and jts Member States, United States of Amenca) Varlatlons :
to the current definition are also acceptab!e (United States of America). :

A03 The defmltlon of “work” should be further elaborated (Senegal)

- AD4 Inthe defi nltion of "work" “literary” should be replaced by “wntten literary” (Swntzerland)
Some other construction could be made fo lnclude the print format (United States of America) |

[Comments on Article A continue, page 16]
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-ARTICLE A
DEFINITIONS

For the purposes of these provisions
nworkn‘”

means a literary or artistic work protected by copyright-and includes any l[terary and artistic work:
* in which the copyright remains valid, whether published or otherwise made publicly available in

any media.

[Article A continues, page 17]

- ™ “work™ means a protected work within the meaning of the Berne Convention, whether publishéd or
oiherwise made available to the public in any media (Brazil, European Union and its Member States,
United States of America). .

"work” means a literary, sclentific or artistic work protected by copyright and includes any literary
and artistic work in which the copyright remains valid, whether published or otherwise made publlcly
available in any media (Egypt, Russian Federation). ‘

“work® means a literary or artistic work protected b:,; copysight and includes any written literéry and
artistic work in which the copyright remains valid, whether published or otherwise made publicly avallable
in any media (Swﬁzerland) :
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+ A.05 The definition of “accessible format copy” should refer to any work, not just those that are
printed but also those that are in digital form (Algeria). Other construction could be made to

" recognize works that exist principally or ongmally in a digital format, even though what they are
is print or writing (United States of Amerlca)

A.06 In the definition of "accessmle format copy,” the 'ph'rase "as a person without a print
disability” should be replaced by “as a person without visual impairment and print cllsabllltles”
{india}. ‘ _

N .
A.07 The definition of "aCCESS!b[e format copy” should refer to actually any type of copy
(Senegal)

A.07bis The deﬁnitioh of accessible format éopy should be comprehensive and holistic in a
manner that it encompasses both tl_1e printed and digital works (Pakistan).

[Comments on Article A continue, page 18] -
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[Article A, continued]
"accessible format copy”'?
means a copy of a work in an alternative manner or form which gives a beneficiary person
access to the work, including fo permit the person to have access as feasibly and comfmtably
~as a person without a print disability. The accessible format copy must respect the integrity of '

the original work and be used exclusively by beneﬁciary'persons.

[Article A continues, page 19]

12 "accessible format copy” means a copy of any work in an alternative manner or form which gives a
benediciary person access to the work, including fo permit the person fo have access as feasibly and
comfortably as a person wilhout a print disability. The accessible format copy must respect the integrity
of the original work and be used exclusively by beneficiary persons (Algeria). '

.. “accessible format copy” means a copy of a work in an allernative manner of form which gives a
beneficiary perscn access to the work, including fo permit the person to have access as feasibly and
cormiortably as a person without visual impairment and print disabilities. The accessible format copy must
respect the ntegrity of the original work and be used exclusively by beneficiary persons (India).

“accessible format copy” means any copy of a work in an alternative manner or form which gives a -
beneficlary person access to the work, including to permit the person to have access as feasibly and
comfortably as a'person without a print disability. The accessible format copy must respect the integrity
of the original work and be used exclusively by beneficiary persons {Senegal).
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_ A08 As to the definition of “authorized entlty’ lt is asked who authorizes the authonzad entity
-and how trust is got (Japan).

A.09 Asto the deﬁnihon of “authorized enirty” first paragraph, the phrase “activities’ ‘should be.
replaced by “primary missions” (European Union and its Member States United States of
Amenca) .

A0 As to the definition of "authonzed entity”, first paragraph the phrase “in accordance with
national law” should be further clarified (Brazil) or deleted (European Union and |ts Member
States, United States of Amenca) :

A1Chbis In the definition of "authorized entity”, first paragraph, the reference to “one of the
activities” of the governmental agency, a non-profit entity or non-profit organization shall allow
for the possibility of inclusion of many schools, universities and other bona fide organizations for
which accessible format provision js vital work but not a pnmary part of what they do.
Therefore the first paragraph of definition is supported as it is in the text (Paklstan)

A. 11 In the definition of “authorized entrty" the phrase "to assist persons with print disabilities”
should be replaced by "o assist persons with visual impairment and persons with print
disabiities” (India).

A12 Asto the definition of “authorized entity”, the second pa.ragraph should read “an
authorized entity maintains rules and procedures to establish the bona fide nature of persons
with print disabilities that they serve.” (European Union and its Member States).
A.13 As to the defi nition of “authorized entity”, the second paragraph should start with the
sentence “The national competent authorities authorize the authorized entities.” (Morocco,
Senegai)

A.14 As to the definition of "authorized entity”, the second paragraph should read “an
authorized entity maintains rules and procedures to determine the eligibility of the beneficiary
persons that they serve” (United States of America).

A.15 In the definition of authorlzed entl’cy’ third paragraph delete "prior” (Ecuador)

A.16 -As o the definition of “authorized entity”, the third paragraph should have and additional
- sentence that reads "Member States/Contracting parties should encourage rightholders and
beneficiary persons to cooperate and participate in authorized entities.” (European Union and its
Member States).

A17 As to the definition of “authorized entity" thlrd paragraph the meaning of "i:rust” should be
further discussed. Thereis a concern that the current wording might lead to a licensing system
(India). : :

A.1?bis As to the definition of “authorized entity”, third paragraph, a complex set of

. authorization, security and reporting standards for “authorized entities”, and a reference to prior
permission {o be attached to authorized entities shall defeat the purpose of the flexibility as it
would make the process extensively cumbersome and complex. Each authorized entity should
undertake self regulation with respect to security and reporting standards. The text proposes to
infroduce exceptions and limitations and the exercise of such exceptions or limitations should
not be subject to the "trust” of rights holders or the approval of rights holders, whether it is prior
or post approval. In view of this, it is proposed that the third paragraph be deieted entirely
(Pakistan).

[Comments on Article A contmue, page 20]
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[Article A, continued]
"authorized entity" . |
means a govérnmenial égéncy,’a non-profit entiiy or noﬁ—proﬁt organization that has as one of
" its activities to assist persons with print disabilities by providing them with services relating to
educatiop; training, adaptive reading, or information access needs, in accordance with national

law.,

An authorized entity maintains rules and procedures to determine the beneficiary persons that

they serve.
An authoriz‘ed entity has the trust of both benéﬁciary pérsons and copyright rights holders. It is
understood that to obtain the trust of such rights holders and beneficiary persons, it is not

necessary to require the prior permission of said rights holders or persons.

if an authorized entity is part of a nationwide network of organization's,‘thén all organizations,
institutions, and entities must adhere to these characteristics, in accordance with national law.

[A:ﬁcle A continues, page 21]

3 "authorized entity” means a govemmental agency, a non-profit entity or non-profit an organlzatlon
that has as one of its activities to assist persons with print disabilities by providing thermn with services
relating to education, fraining, adaptive reading, or information access needs in accordance with national
law.
An-authorized-entity maintain i i :

An authorized entity has the trust of both benef crary persons and copynght rlghts ho[ders lt is
understood that to obtain the trust of such rights holders and beneficiary persons, it is not necessary to
require the prior permission of said rights holders or persons {India)

"autharized entity” means a governmental agency, & non-profii entity or non-profit organization that
has as one of its primary missions to assist persons with print disabilities by providing them with services
relating fo education, training, adaptive reading, or information access needs authorized entity maintains
rules and procedures to establish the bona fide nature of persons with print disabilities that they serve.
An authorized entiy has the trust of both beneficiary persons and copyright rights holders. It is
understood that to obtain the trust of such rights holders and beneficiary persons, it is not necessary to
require the prior permission of said rights holders or persons. Member States/Contracting parties should
encourage rightholders and beneficiary persons fo cooperate and pariicipate in authorized enfities.
Organizations, institutions, and entities which are part of a nationwide network and adhere to all these
characteristics are authorized entities (European Union and its Member States). :
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A.18 The definition of “authorized entity” should be deleted. Reservations are-kept regarding
the fourth paragraph (Kenya, on behalf of the African Group). African do not have authorlzed
entities and a certain amount of flexibility is needed in that respect (Senegal)

"A.19 Inthe defimtlon of “authorized entity’, the fourth paragraph should be replaced by
“Organizations, institutions; and entities which are part of a nationwide network and adhere to aIIA
these charactenstlcs are authonzed entities.” (European Union and its Member States).

A20 The definition of authonzed entity” should include a reference to the need fo keep
statistical tracking of what is bemg used and how many OOpIES are produced and dlstrlbuted
(Jamaica). :

. [Comments on Article A continue, page 22]
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[Article A continues, page 23]
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‘A.21 The definition of “reasonable price for developing countries” should be replaced by

- "means that the accessible format copy of the work is available at a similar or lower price than
the price of the work available to persons without print disabilities in that market, taking into
account the needs and income disparities of persons who have limited vision and those with
print disabilities in that market.” (European Union and its Member States).

A.21bis The word “affordable” must be retained in the definition of “reasonable price for .
developing countries”. Each developing country Member State must: have the flexibility to
determ‘ine what ‘reasonable price” is (Paklstan)

Az22 Further dlscussmns and debates are essential on the complex issue of reasonabte price”
asiti is not mature (European Union and its Member States)

_ A23 The definition of "copynght“ should be further dlscussed but in the meantrme itis-
desirable to delete it (European Union and its Member States). :

A.24. Accordlng to the.nature of the instrument, there will be-a need to agree on a-definition of
“Member State” or “Contracting Party”. In the meantime, it is desirable to delete it (European
Union and its Member States). : .

A.25 The definition of "Member Staie” should read “means a State member of the World
Intellectual Property Organization or a country of the Union established by the Berne
Convention for the Protection of Literary and Artistic Works and/or a Contracting Party of the
WCT” (Argentina).

A.26 The instrument should refer to "copyright and related rights to copyright” as using the

srngle term of “copyright” to cover both categories of rights is confusing (Senegal). Thisis a

cross-cutting issue, particularly in relation to the inclusion of neighboring or related rights (Brazil,

European Union and its Member States) and the reference to members of WCT in the definition
- of "Member State” (Brazil).

~ A.27 An additional definttion on “fimitations™ and “exceptions” should be included, particularly
regarding the different effects that each definition according to naticnal law (Algeria). It is not
wise to introduce such a definition (Brazil, United States of America). :

[End of comments on Article A]
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[Article A, continued] .
"reasonable price for developed countries” ' :
means that the accessible format copy of the work is available ata similar or lower price than
the price of the work available to persdns without print disabilities in that market.

“reasonable price for developing countries™™ _ ‘

means that the accessible format oopy of the werk is available at prices that are affordable in
that market, taking into account the needs and income dlsparltles of | persons who have limited
vision and those with print disabilities.

“Member State”15 _ _ _ .

means a State member of the World Intellectual Property Organization or of the Beme
Convention for the Protection of Literary and Artistic Works and/or a Contracting Party of the
WCT. | S |

References to' 'copyright”’® lnclude copyright and any rights related [Ls] copynght recognized by
Member States in accordance W|th national law,
[End of Article A]

" "reasonable price for developing countries” means that the accessible format copy of the work is
available at a simitar or lower price than the price of the work available to persons without print disabilities
in that market, taking into account the needs and income disparities of persons who have limited vision -
“and those with print disabilities in that market (Etropean Union and its Member States).

i “Member State” means a State member of the World Intellectual Property Organization or of the
Berne Convention for the Protection of Literary and Artistic Works andior a Contracting Party of the WCT.
-{European Union and its Member States).

“Member State” means a State member of tha World Intelleciual Property Organization or a country
of the Union established by the Berne Convention for the Protection of Literary and Artistic Works and/or
a Contraclmg Party of the WCT (Argentlna)

s ‘References to "copyright” mclude copyright and any rights related to copyright recognized by
Member States in accordance with national taw. (European Union and its Member States).
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Comments on Artlcle B

B.01 There IS No need to refer to. persons with prlnt dlsabilltles persons with readlng
disabilities, persons with visual impairment, etc. in the instrument. Since there is a definition of
“beneficiary persons”, the term “beneficiaries” suffice and can replace the above terms in the
text (Brazul United States of Amerlca)

B.0Z The deﬁmtlon of "beneficiary persons” should be included in Artlcle Awith the other
definitions (Algeria, India). The separate treatment of this definition is the approach taken in the
draft treaty submitted by Brazil, Ecuador, Mexico, Paraguay, later joined by Argentina. This
construction stresses the importance that this is for the benefit of those people (Brazil, Egypt,

" Morgcco, Nigeria, United States of America). Definitions in Article A and B could also be
grouped under one S!ngle chapter called “Chapter on definitions” (Algena)

" B.03 The first line of the defi nition_ shouid read "A beneficiary person is:" Then each paragraph
(a), (b) and {c)} should start with the words “a person” so that it is clear that there are three
categories.of beneficiaries (Morocco)

.B.04 In Paragraph b), delete “or any other print disability” {(United States of America).

B 05 Paragraph ¢) should read “is unable, through physical disability, to hold or manipulate a
book or to focus or move the eyes to the extent that would be normally acceptable for reading in
- the manner of a person without such a disability” (United States of America).

'tEnd of comments on Article B]
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ARTiCLEB :
- BENEFICIARY PERSONS :

A beneficiary bersdn is a person who
{a) isblind;
‘ (b} has a visual impairment or a perceptljal or reading disability or any other print
disability, which cannot be improved by the use of comective lenses to give visual
function substantially equwalent to that of a person who has no such |mpa|rment or

disability and so is unable to read pnnted works to substantially the same degree as

‘a person without an impairment or disability; or

) is unable,‘ through physical disability, to hold or manipulate a book or to focus or
move the eyes to the extent that would be normally acceptable for reading.

[End of Article B]
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“Comments on new Article X

X.01 Itis’ proposed to relnsert Artlcle X whlch reads
ARTICLE X

" NATURE AND SCOPE OF OBLIGATIONS :
1.  Member States/Contracting parties should/shall adopt appropnate measures to implement
the provisions of this international fegal instrumentfjoint recommendation/treaty.

2. Member States/Contracting Parties should/shall apply the international legal

' mstrumentl_[omt recommendation/ireaty transparently, taking into account the: priorities and
special needs of developing countries as well as the different Ievels of development of the
Member. States/Coritracting Parties. '

3.  Member States/Contracting parties should/shall ensure the lmplementa’ﬂon of this
intemational iegal instrumentfjoint recommendation/treaty allows for timely and effective
exercise of actions covered, including expeditious procedures that are fair and equitable
(Kenya. on behalf of the African Group) :

[End of comments on Article X]
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NEW ARTICLE X" -
NATURE AND SCOPE OF OBLIGATIONS

[End of Article X]

" NATURE AND SCOPE OF OBLIGATIONS ,
1. Member States/Contracting parties should/shall adopt appropriate measures to implement the
provisions of this internaticnal legal instrumentfoint recommendation/treaty.

2. Member States/Contracting Parties should/shall apply the international legal instrumentfjoint
recommendation/ireaty transparently, taking into account the priorities and special needs of developing
countries as well as the different ievels of development of the Member States/Contracting Parties.

3. Member States/Contracting parties should/shall ensure the implementation of this international
legal instrumentfjoint recommendationfireaty atlows for timely and effective exercise of actions covered,
including expeditious procedures that are fair and equitable (Kenya, on behalf of the African Group).
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Comments on Article C

c.o1 Replace Member States by Member Statestontractmg Partles Also replace shall by
‘should/shall. This is to reflect the prevalling difference regarding the nature of the instrument,
namely a recommendation or a treaty. This applies to.the other articles as well (Brazil, Egypt,
United States of America, European Union and its Member States, Senegal) ‘This change was
included in the fext. .

C.02 Article C should include the right of translation, after the right of reproduction. Translation
is a key to technological and cultural development and ex¢eptions to that right are’allowed by
Article 13 of the TRIPs Agreement (Egypt). The right of translation is implicit in the right of
reproduction, but it can be included explicitly (Ecuador). The inclusion of the right of translation
is a'matter of concern, particularly regarding its justification and the mora! rights ramifications
(Unlted States of America).

C.03 Aﬁlcle G should refer not only to exceptlons but to “hmltatlons and exceptions” (Algeria,
Unlted States of America).

C 04 The phrase In Paragraph {‘I) “to facilitate the availability of works in accessible formats”
significantly broadens the aim of the instrument and has broad 1mpI|cat10ns It should be
preceded by the phrase “or any other equally effective measure” (European Union and its
Member States). : '

C.05 In Paragraph (1), the reference to the WCT should be reinserted so that it reads “the right
of making available to the public, as defined in article 8 of the WCT” (Brazil). The issue of rights
"such as the reproduction right and the making available right while referring to copyright as
defined under national law” needs further clarification {(United States of America).

C.06 Paragraph {2)(A) should read “Authorized entities shall be permitted to make an
accessible format copy of a work, obtain from another authorized entity a work in accessible
format, and supply such a copy to a beneficiary person by any means, including by non-
commercial lending or by electronic communication by wire or wireless means, and undertake
any intermediate steps to achieve those objectives, when all of the followmg canditions are
met (European Uruon and its Member States).

' C.07 The footnote of Paragraph (2)(A) which reads "It is understood that caoperation or
partnerships with other organizations, including for profit organizations, shall be permitted.”
should be reinserted (Brazil, United States of America).

[Comments on Article C continue, page 30]
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ARTICLE 013 '
NATIONAL LAW EXCEPTIONS ON ACCESSIBLE FORMAT COPIES

1. A Member State/Contracting Party should/shall prbvide in its national copyright law for an
exception or limitation to the right of reproduction, the right of distribution and the right of making
available to the public, to facilitate the availability of works in accessible formats for beneficiary

persons as defined herein.

2. A Member State/Contracting Party may fulfill Article C (1) by prowdlng an exceptuon or
limitation in its national copyright law such that:

(A) Authorized entities shall be permitted without the authorization.of the copyright rights
holder to make an accessible format copy of a work, obtain frorn another authorized- entity
awork in acceSSIble format and supply those copies to a beneficiary person by any
means, including by non-commercial lending or by electronic communication by wire or
wireless means, and undertake any intermediate steps to achieve those objectives, when
all of the following conditions are met: |

1. the authorized entity wishing to undertake said acfivity has lawful access to

that work or a copy of that work;

2, the work is converted to an accessible format copy, which may include any

means needed to navigate information in the aécessible format, but does not

introduce changes other than those needed to make the work accessible fo the

beneficiary person; ' .

3. copies of the work in the accessible format are supplied exclusively to be used

by beneficiary persons; and

4. the activity is undertaken on a non-profit basis.

| - [Article C continues, page 31]

18 1. A Member State/Contracting Party should/shall provide in its national copyright law for an
exception or limitation to the right of reproduction, the right of distribution and the right of making available
to the public, or any other equally effective measure, to facilitate the avanlabllrty of works in accessible
formats for beneficiary persons as defined herein.

2. L.} :
(A} Authorized entities shall be permitted to make an accessible format copy of a work, obtain

from another authorized entity a work in accessible format, and supply such a copy {0 a benefi c;ary

person by any means, including by non-commercial lending or by electronic communication by wire

or wireless means, and undertake any inlermediate steps to achieve those objectives, when all of

the following conditions are met: [...]

3. A Member State/Coniracting Party may fulfill Article C(1) by providing any other exception or
limilation in its national copyright law.

4, The Member State/Contracting Party shall limit the exceptions or limitations provided for in
this arlicle to published works which, in an applicable special format, cannot be otherwise obtained within
a reasonable time and at a reasonable price (European Union and its Member States).
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C.08 In Paragraph {3), delete reference to three-step test “that is limited fo certain special
cases which do not conflict with a normal exp[oitation of the work and do not unreascnably
prejudice the legitimate interests of the right holder.” This proposal of deletion is absolutely -
conditional on the inclusion of a separate Article Ebis (European Union and its Member States).

C.09' In Paragraph (3), the word “likewise” should be inserted before “limited”. (Brazil United
States of America). Paragraph (3) is intended to state the freedom of Confracting Parties of the
Berne Convention and the other copyright treaties to adopt other exceptions and limitations that
meet the three-step test (United States of America). :

C.10 Paragraph (4) should read “the Member State/Contracting F‘alty shall limit the exceptions
or limitations provided for in this article to published works which, in an applicable speclai
format, cannot be otherwise obtained within a reasonable time and at a reasonabie price”
(European Union and its Member States). The word “otherwise” should be refained in this
paragraph (Brazil, United States of Amenca) ‘Exceptions should not depend on the existence of
commercially available works, as in this case the question is defendlng a fundamental human
right (Ecuador). -

Cc.1 _Paragraph {(4) should read “The Member‘StatefContracting Party should/shall limit the
exceptions or limitations provided for in this article to published works which, in an applicable
speciai format, cannot be otherwise obtained within a reasonable time and at a reasonable
pnce " The term “otherwise” shows that there is a leeway for market-based solutions to get
coples as an alternative to the exception {European Union and its Member States).

C.12 As to Paragraph (4), it is asked what “reasonable time” means. Delete from the secand
sentence "within a reasonable time and® {India).

C.13 Paragraph (4) should use the word “shall’ so that-exceptions are applied when there are
no reasonable alternatives, and.incentives to produces accessible materials remain (Jamaica).

C.14 In Paragraph (4), the word “said exceptions or limitations” should change to “exceptions or
limitations under this Article”. This will ciarify the scope of the provision {European Union and its
Member States, United States of America).

“C.15 Paragraph (4) should be moved as part, and -at the end, of Paragraph (2) (Japan,
Switzerland). This paragraph provides flexibility for alternative solutions but should not limit the
. flexibility in paragraph (3) beyond the limitations of the three-step test (Switzeriand). This scope

and proper ordering of this paragraph needs further consideration (United States of America).

C.16 In Paragraph (5}, the expression of exceptions or fimitations is used but it does not mean
: that this refers to the licensing system (India).

'C.17 The order of paragraphs could be a matter of further consideration for the sake of clarity.
Paragraph 2(B) can change with 2(A}, paragraph (3) can change to (1), paragraph (4) can
change to (2), and paragraph (5) can change to (3) (Senegal). This sequence seems
acceptable for the sake of coherence (European Union and its Member States).

[End of comments on Article C)
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[Article C, cdntinued]
B A bene_ﬁciaryr person or someone acting on his or her behalf may make an
accessible format copy of a work for the personal use of the beneficiary pérson where the
beneficiary person has lawful access to that work or a ¢opy of that work.

3.  AMember State/Contraéting Party may fulfill Article C(1) by providing'any other exception
or limitation in its national copyright law that is limited to certain special cases which do not
conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate

interests of the right holder.

4. ' . The Member State/Contracting Party may limit said exceptions or Iimita_tlons to published
works which, in the applicable special format, cannot be obtaihed within a reasonable tim_e and

at a reasonable price.

5.  Itshall be a matter for national law to determine whether exceptions or limitations referred

to in this Article are subject to remuneration.

[End of Article C] .
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Comments on Atticle D
D.01 In peragraph (1), add “or otherwise” after "export. license” (Ecuador).

D.02 ltis asked whether the referencein the first paragraph to authonzed entity” is an
“authorized entity of an exporting county. Under Japanese copyright law, the accessible format ~ _.
copy which is made in accordance with the provision of limitation on reproduction right can be
exported as long as it is treated within the purpose of the provision of limitation. Therefore, it is
possible for Japan to enable accessible format copies to be exported without an authorized
entity which is precisely.defined in Article A although an authorized entity may be one of good
_measures {0 ensure accessible format coples are treated within the purpose of the limitation.
This kind of flexibility can contribute 1o cross-border exchange of accessmle format copies
(Japan).

D.03 ltis also asked what paragraph (1) of Ardicle D asks Member States to do exactiy.
Accordlng to the first paragraph, a Member State is required. to achieve its-lega) condition under
which its own authorized entity is allowed to distribute or make available accessible format
copies in case the member state has an authorized entity and the authorized entity wéants to do -
so. In other words, a member state is not necessarily required to establish an authorized entity
- or to implement the exportation of accessible format copies through an authorized ‘entity. On
. the basis of this understanding on the first paragraph and thanks to the third paragraph, Article
D is interpreted as it allows a Member State to adopt any other measure which satisfies the
criteria of three step test and does not require an authorized entity (Japan).

D.03bis As to Paragraph (1), An authorized entity_ in one Member State must be able to
distribute accessible format coptes to beneficiaries in another Member State after determining
the bonafide nature of the beneficiary persons they serve W|thout havmg to undertake any other
inquiry. Therefore the paragraph 1_be reéworded as follows :

*Member States shall provide that if an accessible format copy of a work is made under an
exceptlon or limitation or export license in accordance with the national law, that accessible
format copy may be distributed or made available to a person with print disabilities in another
Member State by an authorized entity after determining the bona fide nature of the - beneﬁmary
person" {Pakistan) :

D.OSfer As to Paragraph (1), _delete from the last sentence “where that other Member State
would permit that beneficiary person to make or import that accessible copy” (India).

D.04 The word “importation” and "exportation” usually means the exchange of tangible goods or
products, and usually does not mean, exchanging intangible goods such as the digital format. if
the word importation and exportation in this instrument include exchanging the digital format, it
is better to explicitly write this point somewhere in this instrument in order to prevent ambiguity
{Japan). :

D05 In Paragraph (2)(A). delete "W|thout the authorization of the rightholder” (European Umon
and its Member States). . .

D.05bis Asto Paragraph 2, an authorized entity in one Member State must be ab!eﬂto provide
accessible format copies to an authorized entity in ancther Member State. Article D(2)(a) must
be retamed asis (Pakistan)

[Comments on Article D continue, page 34]
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ARTICLE D™
CROSS-BORDER EXCHANGE OF ACCESSIBLE FORMAT COPIES

1. Member State!Contractmg Party shouldishall prov:de that if an accessible format copy of a
work is made under an exception or hmltatlon or export license in accordance with the natlonal
law, that accessible format copy may be dlstrlbuted or made available to a beneficiary person in
another Member State by an authonzed entlty where that other Member State would permit that
beneﬁcsary person to make or import that accessible copy. )

[Article D continues, page 35]

v o2 A Member State/Contracting Party may Tulfill Artlcle D(1) by prowdmg an exception or
limitation in its national copyright law such. that: ‘

: (A) Authorized entities shall be permitted wrtheu%%he—au%hemteaof—the—ngms—helde; to
distribute or make available accessible format copies ta authorized entities in other Member
States/Contracting Parties for the exclusive use of beneficiary persons, where such activity is
undertaken on a non-profit basis.

- (B)  Authorized entities shall be permitied w;theut-the—au&henzaﬂea—ef—the-ﬁghts—helder to
- distribute or make available accessible formal copies to persons with print disabitities in other
. Member States where the authorized entity has verified the individual i is properly entifled to receive
such accessible format copies under that other Member State's national law,
Mmmwmmwmmgﬁmmmammm%e
WWM%&MBMMWE“WWM
; &
- 3. A Member State!Contracting Party may fulfill Article D(1) by providing any other exception or
limitation in its national copyright law that is limited to certain special cases which do not conflict with a
normal exploilation of the work and do not unreasonably prejudice the Iegmmate interests of the right

holder. . .
3bis. The Member StateiConiractlng Party should/shall limit the exceptions or limitations provided

for in this article to published works which, in an applicable special format, cannot be otherwise obtained
within a reasonable time and at a reasonable price in the country of importation (European Union and its
Member States).

1. Member States shall provide that if an accessible format copy of a work is made under an
exception or limitation or export license in accordance with the national law, that accessible format copy
may be distributed or made available to a person with print disabilities in another Member State by an
authorized entity after determining the bona fide nature of the beneficiary person (Pakistan).

{A) the Member State!Contrachng Party may Hmit distribution or making available under this -
article of works which, in the apphcable special format, cannot be otherwise obtained within a reasonable.
time and at a reasonable price, |n the country of importation (United States of America).
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D.06 In Paragraph (2)(B), delete "wrthout the authonzatlon of the nghtholder” {Eurcpean Unlon
and its Member States).

'D.07 In Paragraph (2), after subparagraph (B), delete the last paragraph that reads "The
Member StateiContracting Patty may limit said distribution or making available of published
works which, in the applicable accessible format, cannct be otherwise obtained within a
reasonable time and at a reasonable price, in the country of importation” (European Union and
its Member States). A separate paragraph (3)bis is proposed in this connectlon (European .
Union and its Member States).

- D.08bis In Parragrap_h (2), delete in the second sentence “within.a reasonable time and” (India). '_

D.08 In Paragraph (2), after subparagraph (B), include the phrase “under this article” after
“making available,” to clarify that it does not refer to other things the Member State or
Contracting Party may do. Also, delete the word-"published“ before “works,” to address the®
‘concern about capturing published and making available in media in the digital era. The -
paragraph will read “the Member StatelContractlng Party-may limit distribution or making
available under this article of works which, in the applicable speCIal format, cannot be otherwise
- obtained within a reasonable time and at a reasonable price, in the country of lmportatlon
{United States of America). -

D.09 In Paragraph (3), delete reference.to three-step test “that is limited to certain special
cases which do not conflict with a normal exploitation of the work and do not unreasonably
prejudice the legitimate interests of the right holder.” This proposal of deletion is absolutely
conditional on the inclusion of a separate Article Ebis (European Union and its Member States).

. D.10bis In Paragraph (3)- add in the last sentence “and without prejudice to other exoepticins fo.
the exclusive rights of authors that are otherwise perrmtted by the Berne Convention or the '
TRIPS. Agreement" (India).

D.10 In Paragraph (3) the word "likewise” should be inserted before "timlted" (Brazil, United

. States of Amenca) More clarification is needed regarding the inseriion of this term (Ecuador).
Paragraph (3) is intended to state the freedom of Contracting Parties ofthe Berne Convention
and the other copyright treaties to adopt other exceptions and limitations that also meet the
three-step test (United States of America).. -

D.11 It is proposed to add a new paragraph 3bis that reads “The Member State/Contracting
Party should/shall limit the exceptions or limitations provided for in this article to published works
.which, in an applicable special format, cannot be otherwise obtained within a reasonable time -
and at a reasonable price in the country of lmportatron " (European Umon and its Member
States). ‘

[End of comments on Article D]
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[Artide D, continued)

2. A Member State/Contracting Party may fulfill Article D(1) by pfoviding én exéeption or
limitation in its national copyright law such that:

(A)  Authorized entities shall be permitted without the authorization of the rightholder to
distribute or make avai[éble accessible format copies to a’uthprized entities in other
Member.StateleOntracting Parties for the exclusive use of beneficiary persons, where

such activity is undertaken on a non-profit basis.

(B) . Authorized entittes shall be permitted without the authorization oﬂhe rightholder to
distribute or make available accessible fo,rmét copies to beneficiary persons in other
Member States/Contracting Parties where the authorized entity has verified.the individual
is properly entitled to receive such accessible format copies under that other Mémber_
State/Contracting Party 's national law.. '

The Member State/Contracting Party may limit said distribution or making available of published
works which, in the applicable accessible format, cannot be otherwise obtained within a

reasonable time and at a reasonable price, in the country of importation.

3. A Member State/Contracting Party may fulfill Article D(1) by providing any other exception
or Ilmltatlon in its national copyright law that is limited to certain speCIal cases which do not
conflict WIth a normal exploltatlon of the work and do not unreasonably prejudice the legitimate

inferests of the right holder.

[End of Article D}
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Gormments on Article E |

E.01 The word |mportat[on and “exportation” usually means the exchange of tang|ble goods or
praducts, and usually does not mean, exchanging intangible goods such as the digital format. I
the word importation and exportation in this instrument include exchanging the digital format, it
is better to explicitly write this point somewhere in this instrument in order to prevent ambiguity
(Japan).

E.02 Delete the phrase "without the copynght nghts holder’s authonzatlon (European Unlon
and its Member States, United States of America). Article E should allow Member States to
mirror the flexibifity of their exception in relation to imports. That phrase could mean, for
example, that in other articles where it is not specified, there is no need the right holders’
authorization. This article requires further discussion, in particular regarding the notion of
importation in relation to copyright (Eurcpean Union and its Member States)

E.03 The word “likewise” should be lncluded in this provusuon after the word “shall” (Unlted
States of America).

[End of comments on Article E]
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ARTICLE E®® o |
IMPORTATION OF ACCESSIBLE FORMAT COPIES

To the extent that national law would permit a beneficiary person or an authorized entity acting
on the beneficiary person’s behalf to fneike an aécessibfe format copy of a work, the national Iaw‘
should/shall permit a beneficiary person or an authorized entity actiﬁg on that person's behalf to

* import an accessible format copy, without the copyright rigﬁts holder's _éuthorfzajfi'on.

[End of Article E]

2 To the extent that national law would permit a beneficiary person or an authorized entity acting on
‘the beneficiary person's behalf 1o make an accessible format copy of a work, the national law should/shall
. permit a beneficiary person or an authorized enfity acting on that person’s behalf to import an accessible
format copy without the copyright rights holder's authorization. (European Union and its Member States).



page 38
Comments oh new Article Ebis

Ebis.01 ltis proposed fo add-a new Artlcle Ebls WhICh reads:

ARTICLE Ebis

All exceptions and limitations prowded for in this instrument shall be limited {o ¢certain special
cases which do not confiict with a normal exploitation of the work and do not unreasonably
* prejudice the legitimate interests of the right holder (European Union and its Member States).

_ Ebis.02 Here the provision should read "shall" as it refers to the three-step test whlch re]ates to
existing. obligations under international agreements
(European Union and its Member States)

I

[End of comments on Article Ebis]
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NEW ARTICLE Ebig?!

fEnd of New Article Ebis]

2 All exceplions and limitations provided for in this instrument shail be limited to certain special cases -

which do not conflict with a normal exploitation of the work and do not unreasonably prejudice the
legitimate interests of the right holder {European Union and its Member States).
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Comments on Article F

F.01 The wording of the article should change as follows: . '

"Member States shall ensure that beneficiaries of the exception provided by Article C are not
prevented from enjoying the exception in cases where technologlcal protection measures have
been applied to a work. '
A Meémber State may fulfill Article F{1) by permitting, under sts natronaf copyright law,
circumvention of technological protection measures for the purposes of, and to the extent

' necessary for benefiting from an Article C exception” (Australfa, Japan).

F.02 In the second paragraph, “At least” should be replaced by "in particular.” This article

should be seen in connection with the WCT and should a matter of further discussion as it could

- be construed as giving technical protection measures precedence over other exceptlons and
limitations, which is not ithe case under WCT (Swﬂzerland)

F.03° Change “the work“ to "a'work,” and change “Member States" to "a Member
State/Contracting Parly” because the intent of this article is to express the capacity of a single
Member State or a single Confracting Party, not member states working together. Add "may”
before “should/shall”. After “should/shall”, add “authorize competent authorities to”. The first

- paragraph of the Article would read "Member States/Coniracting Parties may/should/shall
authorize competent authorities to take appropriate measures fo ensure that beneficiaries of the
excepfion provided by Article C have the means to enjoy the excepfion where technological

- protection measures have been applied to awork”. The second paragraph remains the same

* (United States of America).

F.04 Revise the title as "Obhgatlons concerning Technological measures" and delete
paragraph (2) (india), :

F.05 There are works that have fallen in the public domain and others that are still protected
hut can be used under certain exceptions, for instance, for scientific research purposes. Those
works may be locked by the use of technological protection measure used by the rightholders
which hamper the correct exercise of limitations and except!ons (Egypt)

[End of comments on Artlcle Fi

—
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ARTICLE F22
OBLIGATIONS CONCERNING TECHNOLOGICAL MEASURES

Member States shall ensure that beneficiaries of the exceptioh provided by Article C have the -
means to enjoy the exception where technological protect:on measures have been applied to a

work

In the absence of voluntary measures by rights holders and to the extent that copies 6f the work

in the accessible format are not available corhmercially ata reasonable price or via authorized

entities, Member States[Confracting Parties should/shall take apprd_briate measures to ensure

that beneficiaries of the exception providéd by Article C have _‘the means of béneﬁting from that

exception when technological protection measures have been applied.tq a work, to the extent-

necessary to benefit from that exception. _ | '
IEnd of Article F]

z Member States shall ensure that beneficiaries of the exception provided by Asticle C are not
prevented from enjoying the exception in cases where technological protection measures have been
applied to a work.

" A Member State may fulfill Article F(1) by permitting, under its national copyright law, clrcumventton of
technological protection measures for the purposes of, and to the extent necessary for benefiting from an
Article C exceptron (Australia, Japan).

“Member States/Conlracting Parties may/should/shall authorized competent authorities to take
approprlate measures to ensure that beneficiaries of the exception provided by Article C have the means -
to enjoy the exception where technological protection measures have been applied to a work

[...]" (United States of America).
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Comments on Article G
No comments were made on this.A_rticle.

[End of comments on Article G] -
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ARTICLE G
RELATIONSHIP WITH CONTRACTS

Nothing herein shall. prevent Mermber States/Contracting Parties from addressing the
refationship of contract law and stafutory exceptions and limitations for beneficiary persons.

[End of Ariicle GJ
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Comments on Article H
No ‘comments ‘weré made on this_ Article.

[End of comments on Ariicle H] -
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ARTICLE H |
RESPEGT FOR PRIVACY

In the implementation of these éxceptions and limitations, Member States/Contracting Parties
should/shall endeavor to protect the privacy of beneficiary persons on an equal basis with

others.

[End of Article H]
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Comment on new' Article 1.

1.01 ltis proposed to add a new Article.| which reads: :
" “The three-step test should be interpreted in a manner that respects the Iegltlmate interests of

- third parties, including

—interests deriving from human nghts and fundamental freedoms;

— Interests In competition, notably on secondary markets; and

— other publlcs interests, notably in sclentific progress and cultural educatlonal social, or

economic development” (Venezuela)

[End of'comments_bn New Article 1]
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NEW ARTICLE 2

-[End of New Article | and of document]

= The three-step test should be interpreted in a manner that respects the legltlmate interests of third

parties, including

— interests deriving from human nghts and fundamsental freedoms

— interests in competition, notably on secondary markets; and
— other publics interests, notably in sclentlf c progress and cultural, educat:onal social, or economic
davelopment” (Venezuela)
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Informal Consultations | |
on the Protection of Broadcasting Organizations

November 26, 2011 to November 27, 2011

Proposed list of issues for consideration
for a draff treaty on the protection of broadcasting organizations -

!

) Objectives

"+ Reldtion to other treafies, in particular the WIPO  International Convention for the

Protection of Performers, Producers of Phonograms and Broadcasting Organizations
done at Rome in October 26, 1961 (?) o B

» The distinction between piatiorm of origih and the platform of exploitation (?)
. Differentiat,e_:'d approaches for the scope of application and the scope of protection (?)

I} Object of protection

Proposed list of definitions that might be considered as element of a draft treaty on the

protection of broadcasting organisations:

e Broadcasting (?)

i . \

» Broadcasting organization (?)
+ Broadcast (?)
+ Signal (?)

+ Electronic communication (?)
* Transmission (?)

+ Retransmission (?)
¢ Fixation (?)

e Otherdéﬁnitions ‘(?)



1T} Scope of application ] ) .

e The protection afforded by the draft treaty should apply both In relatton 1o the wsua! and
sound elements of programs (7?) _ '

» The protection granted under the draft treaty should extend only to the transmission of
programs by the broadcasting organizations and to pre-broadcast tfransmissions intended
for them, and not to works and other protected subject matter carried by. such

" transmissions, nor to any material in the public domain {7} :

» The object of protection under the provisions of the draft treaty should not include mere
retransmissions (?)

. The simultansous and unchanged transmrssron of its programs over computer-networks
_ by a broadcasting organization should be regarded as if it were broadcasting, and shall
be afforded the'same protection under the draft treaty (‘?)

IV) Scope of proteciion

) Exclusrve right or right to prevent (?) | - . O
» Right fo authonze '
o Communication of programs to the publi¢ (?)
- o Making available of programs fo the public ()
o Performance in publlc of programs for commerclat advantage ?
Use ofa pre-broadcast transmrssron (?}
Fixation (?)
Reproduction (7)

o Retransmission of unencrypted broadcasts prror ratification or accessron o the
treaty (7)

o Other _nghts(?)

0o 0O

o]

IV) Exceptions and limitations

" The rights provided by the treaty will be. subject to exceptrons and fimitations and public - O
intérest safeguards (?) ; . -

V) Other elements to be considered

4

» Protection of encryption and rights management information (?)-
* Minimum term of protection (7
¢ National treatment (7)

- .+ Enforcement measures(?)

» " Operative clauses(?)
+  Other provisions (?)
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PREAMBLE | o |
The Contradting Parties,
| , [A.‘paragfaph and preamble recognizing the Developmental Agenda to be discussed]

Desmng to develop and malntaln the protection of the rights of broadcastmg organlzatlons ina
manner as effectlve and uniform as possﬂ:le .

Recognizing the need to mtroduce new mternatronal rules using a srgnal-based approach in
order to provide adequate solutions to the questions ralsed by ecenomic, social, cultural and

' technologlcal developments,

‘Recognizing the |mpact of the development and convergence of information and communication
technologies which have given rise to increasing possibilities and opportumtles for unauthorized
use of broadcasts signals, both, within'and across borders,

Recogmzmg the need to maintain a balance between the nghts of broadcasting organizations
and the larger publlc interest, parttcuiarly in relation to education, research and access to
information,

' 'Recognlzmg the objective to establish an international system of protection of broadcasting
organizations without compromising the rights of holders of copyright and related rights in works
-and other protected subject matter carried by broadcasts signals, as well as the need for
broadcasting organizations to acknowledge these rights,

Recognizing the benefits to the owners of copyright works and related rights works of effectlve
and unlform protectlon against illegat use of broadcasts signals,

Have agreed as follows:

ARTICLE 1
RELATION TO OTHER CONVENTIONS AND TREATIES

1. Nothing in this Treaty shall derogate from existing rights and obligations that Contracting
- Parties have to each other under any international, regional or bilateral freaties addressing
copyright or related rights.

2. Protection granted under this Treaty shall leave intact and shall in no way affect the”
‘ protection of copyright or related rights in subject matter incorporated in broadcasts
signals. Consequently, no provision of this Treaty shall be interpreted as prejudrcmg such
protection.

3. This Treaty shall not have any connection with, nor shall it prejudice any rights and
obligations under, any other treatles .
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ARTICLE 2
DEFINITIONS

For the purposes of this Treaty:

(a) ‘“signal’, means the electromcally generated carrier of information, data and!or
audiovisual content, consisting of sounds or images or sounds and images or
representations thereof, whether encrypted or not.

(b) “broadcast’, means the transmission of the signal by a broadcasting organization
for reception by the public of sounds or images or images and sounds, and .
broadcasting shall be construed accordingly. Such transmission does not include
any rights with resp_ect to the data and/or representations thereof.

(e “broadcast signal” means the 5|gnal that is broadcast by the broadcasting
organization.

(d) "broadcastmg organization”, means the legal ent|ty that takes the initiative for
packaging, assembling and scheduling of program content for which it has, where
necessary, been authorized by rights holders and takes the legal and editorial
responsibility or otherwise has rights of use for the broadcasting to the public of
everything which is included in its broadcast 3|gnal .

(e) ’retransmission’, means the simultaneous or delayed transmission for the reception
' by the public by any means of a broadcast by any other person than the original -
broadcasting organization; simultaneous transmission of a re- broadcastlng shall be
understood as well to be a reiransmission.

(f)  fixation”, means the embodiment of sounds or of images or of images and sounds
- or of the representations thereof, from which: they can be perceived, reproduced or
communlcated through a device.

ARTICLE 3
SCOPE OF APPLICATION

1.  The protection granted under this Treaty extends only to broadcast signals, and not to
works and other subject matter carried by broadcast signals, whether such works and other
.subject maftter are protected by copyright or are in the public domain.

2. The object of protection granted under the provisions of this Treaty shall not include mere
_retransmission. '

ARTICLE 4
BENEFICIARIES OF PROTECTION

1. Contracting Parties shall accord the protection provided under this Treaty to broadcastlng
organizations that are nationals of other Contractlng Parties.

2, Nationals of other Contracting Parties shall be understood to be those broadcasting
organizations that meet either of the following conditions:



page 4

() the héadquarters of the’broadca'sting organization is situated in another Contracting
" Party, or
(i)  the point of origin of the broadcast output signal in an unlnterrupted chainof -
_ communication intended for direct reception by the public, sections of the pubhc or
subscnbers is sﬁuated in another Contracting Party. :

ARTICLE 5 -
NATIONAL TREATMENT .

1. Ea_dh Cbntracting Paﬂy, shall accord to the national broadcasting organizations of other
Contracting Parties treatment no less favorable than it accords to its own broadcasting ’ ‘
organizations in respect of the application of the rights recognized expressly under this Treaty.

ARTICLE6 . '
RIGHTS OF BROADCASTING ORGANIZATIONS

Alternative A : :
' Broadcastlng organlzatlons shall enjoy the right to authorize:
(i) 'the communication of their broadcast signals to the public, by any means, including
~ the making available to the public of their broadcast signals in such a way that members of
the public may access them from a place and at a time individually chosen by them;
(i)  there transmission of their broadcast signal;
(i) the fixation of their broadcast signal;
(iv} the direct or indirect reproductlon in any manner or form, of fi xatlons of their
broadcast signal; :
(v) the performance in public of their broadcast signals for direct prof it-making purposes;
- (vi} the making available to the public of the original and copies of fi xatlons of their
broadcast signals, through sale or other transfer of ownership;
(vii) the use of a pre-broadcast signal intended for them;
(viii) the transmission by any means for the reception by the publlc of their broadcasts
signals following flxatlon of such broadcasts signals. '

Alternative B
-{1) Broadcasting 6rganizatiohs shall enjoy the right to authorize:

(i}  The transmission of their broadcast signal to the public, by any means.

() The performance in public of their broadcast signals for direct profit-making
purposes. ‘

(i) The use of pre~-broadcast signal.

(2} With respect to the acts_unde'r paragraphs {1)(ii) and (i'ii), in this article, it shall be a matter
for domestic law of the Contracting Party where protection of this right is claimed to determine
the conditions under which it may be exercised, provided that such protection is adequate and
effective.
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ARTICLE 7
LIMITATIONS AND EXCEPTIONS

(1) Any Contractmg State may, in its domestic laws and regulatlons provide for
" exceptions to the protectron guaranteed by this Treaty as regards:

(i) prlvate use; :

(i} wse of short excerptsin connectlon with the reporting of current events

~ (i) use solely for the purposes of education and scientific research.
('2) NotW|thstand|ng the contents of paragraph (1) of this Article, any Contractmg State may,
in its domestic laws and regulations, provide for same or further limitations or exceptions as are -
applied in connection with the protection of copyright in copyrightable works to the extent such
exceptions and limitations are confined to special cases that do not conflict with the normal
exploitation of the broadcast signal and do not unreasonable prejudlce the Iegltlmate mterests of
the broadcastmg organlzatron .

ARTICLE 8 _
TERM OF PROTECTION

The term of protection to be granted to broadcasting organizations under this Treaty shall last
for.a minimum period of 20 years computed from the end of the year in whlch the broadcast
S|gnal was broadcast.

ARTICLE 9
OBLIGATIONS, CONCERNING TECHNOLOGICAL MEASURES

(1 Contractlng Parties shall provide adequate !egal protection and eﬁectlve Iegal remedies:
against the circumvention of effective technologicai measures that are used by broadcasting

_organizations in connection with the exercise of their rights under this Treaty and that restrict
acts, in respect of their broadcast signals, that are not authorized by the broadcasting
organizations concerned or are not permitted by law.

(2)  Contracting parties may, in the absence of voluntary measures by the relevant rights
holders, expressly provide that the legal protection and legal remedies contemplated in
paragraph 1) of this Article shall not apply to situations where national laws relating to the
protection of the work being broadcast or the broadcast itself would permit the work to be used,
where the enforcement and exercise of such legal protections or remedies would adversely
impact such permitted uses.

ARTICLE 10
OBLIGATIONS CONCERNING RIGHTS MANAGEMENT INFORMATION

(1) Contracting Parties shall provide adequate and effective legal remedies against any
persan knowingly performing any of the following acts knowing, or with respect to civil remedies
having reasonable grounds to know, that it will induce, enable, facilitate or conceal an
infringement of any right covered by this Treaty:
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(i) . toremove or alter any electronic rights management mformatlon without
authorlzatlon

(i) to distribute or import broadcast signals for distribution, retransmission or
communication to the public, broadcasting, or making available to the public, without
authorization, knowing that electronic rights management information has been,
removed from or altered in the broadcast signal or the signal prior to broadcast
W|thout author[zatlon

(2) As used in this Article, “rights management mformat:on means information which
identifies the broadcasting organization, the broadcast signal, the owner of any right in the
broadcast signal, or information about the terms and conditions of use of the broadcast signal, -
‘and any numbers or codes that represent such information, when any of thése items of
‘information is attached to or assomated with the broadcast 3|gnal or the signal prior to broadcast
or its use in accordance with Article 6..

ARTICLE 11
PROVISIONS ON ENFORCEMENT OF RIGHTS

1. Contracting Parties undertake to adopt in accordance with their legal systems, the
measures necessary to ensure the apphcat!on of this Treaty

2.  Contracting Parties shall ensure that enforcement procedures are available under their
law so as to permit effective action against any act of infringement of rights or violation of any
prohibition covered by this Treaty, including expeditious remedies to prevent infringements and
remedies which constitute a deterrent to further infringements.

[End of document]
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