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Japan’s comments on SCCR/23/6 (Draft Treaty on the Protection of Broadcasting
Organizations proposed by the delegations of South Africa and Mexico)
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Reservation

The Government of Japan hereby submits its comments at this stage concerning
the draft treaty on the protection of Broadcasting Organizations proposed by the
delegations of South Africa and Mexico. The Government of Japan would like to reserve

its right to make further comments based on subsequent discussions.
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General Comment

Under the Rome Convention, the objective of protection is “broadcasting”, at the
same time, the objective of protection in the proposal (Article 3) is “the broadcasting
signals”. In this regard, Japan would like to learn what the delegations think about the

consistency between the Rome Convention and this proposal.

GIB9)!
“related rights works”MEREIZDULVT, “work”[d. BE (FEEMIZALONEHETHD
1=8. “related rights”IZ[F“work” ELNS FHEE ALV NELD TIEZEL D,

[Preamble 6th paragraphl
Generally, the word “work” is used for “copyrighted works”, and is not used for

“related rights”. Therefore, Japan suggests the deletion of the two “works” used in this
sentence and that this sentence should read “Recognizing the benefits to the owners of
copyright and related rights of effective and uniform protection against illegal use of

broadcasts signals,”
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-O—< &K OWPPTEREI#k. Ibroadeast] TIE7ZEL, Ibroadcasting |EFE &S NETIILELVAY,
THGE I D E RIS, EHABOEEENAITIOVEA—4Rv T —Y%FBLIEE. FlZ

IX. "webcasting”¥”simulcasting”’ (& FEND DM DEHRELzL\ =, TOERIZAY
TIVEEEIFEENDIDMNDLNTERERELIZLY, {RIZ broadcasting” AV Ea—F Rk
D—%BLIEEEEFLRLDTHNIE, SCCR/15/2 DRBICEEBRALDHEL,

[Article 2 (b)]

In view of maintaining consistency between the Rome Convention and WPPT,
“broadcasting”, not “broadcast”, should be defined in Article 2.

Japan would like to clarify whether “broadcast” includes transmissions over
computer networks by traditional broadcasting organizations in the traditional sense,
such as “webcasting” or "simulcasting”. Japan also would like to clarify whether
“broadcast” includes any transmissions where the time of the transmission and the
place of its reception may be individually chosen by public viewers such as “video on
demand”.

If “broadcast” does not include transmissions over computer networks, it might be
better to replace this sentence with the sentence used in SCCR/15/2 rev as follows:
“broadcasting” means the transmission by wireless means for the reception by the
public of sounds or of images or of images and sounds or of the representations thereof;
such transmission by satellite is also “broadcasting”. Wireless transmission of
encrypted signals is “broadcasting” where the means for decrypting are provided to the
public by the broadcasting organization or with its consent. “Broadcasting” shall not be

understood as including transmissions over computer networks;

[2 &(d)]

[Article 2(d)]

2 &£ D) IZHENT, RIZHED EE(Z“webcasting” > “simulcasting” M EENDIGE . BuEHE
BEDEEFHIZ, L P S webcaster MEFEN DM DODNWTHEZR T HINENH S, “webcasting”
Psimulcasting” N EFENDET HE. XE LI “webcaster’HEHF DD TIEHRLIMEEZD
N3, 2007 EDIT—MIEDIE TOHAEGRCHEREICRS K. BIEZETS
RETIEEBLNEEZ D,

If “broadcasting” in Article 2(b) does include “webcasting” and “simulcasting”, Japan
would like to clarify whether the definition of “broadcasting organization” in article 2(d)

includes not only traditional broadcasting organizations but also other broadcasting



organizations such as “webcasters”. “Broadcasting organization” would literally seem to
include “webcaster”; however, Japan thinks that the scope of “broadcasting organization”
should be limited to traditional broadcasting organizations based on the mandate of
2007.

BUERBIE . RIEICERESNATNS, AV TUYDFEEDOUNE. HTZITTEL ZDTHGE )
EYHEBRICHTDEEICOVTHIAEINETHY., EDRAM5. SCCR/15/2 DR|ICESE
25D EH,

Broadcasting organizations should also have the responsibility for the transmission
to the public, not only for the initiative for packaging, assembling and scheduling of
program contents which stipulated in this article.

By this reasoning, Japan believes that it would be appropriate to replace this
sentence with the sentence used in SCCR/15/2 rev as follows;

“broadcasting organization” and “cablecasting organization” mean the legal entity that
takes the initiative and has the responsibility for the transmission to the public of
sounds or of images or of images and sounds or of the representations thereof, and the

assembly and scheduling of the content of the transmission;

[2 & ()]
[Article 2(e)]
2 & (e) DHIBRESN =M EIMZDEHEZEE L=,

Japan would like to confirm whether Article 2(e) has been deleted as it was

discussed in the plenary meeting.

2 F(EDEIRESNTVEWMERICIE, TERBUE IAMAZIET DM DEHERELIL, F-.
“re-broadcasting” M T & (L “retransmission” D EEEXFNTRETH S,

In the case that Article 2(e) has been retained in this proposal, Japan would like to
clarify what “re-broadcasting” means. A definition of “re-broadcasting” might be needed

to distinguish it from the definition of “retransmission”.

THEBEDRFEEIEIFREEIEDOIELN. ZOBEEIL. “mere retransmission” TIEARLY
M TITHAHET HE. 3 EF 2HEDBEFRMHMLALY,

Japan understands that “retransmission” in the phrase “simultaneous
transmission of a re-broadcasting shall be understood as well to be a retransmission”
would be “mere retransmission”. If so, Japan would like to clarify the relationship

between this sentence and paragraph 2 of Article3 in this regard.



(2 &®]
- ARIE(ZHFD fixation” & 6 & alternative Al 2 T D fixation”[TEK LD EE AT N
TLVELY, (RIETIE, “fixation”ZTBEEM IEERLTLDDIZ, 6FAZEI) TIE, “fixation”#
BEEINEERTEALTEY . EROESEATRN TR D TIHGELD, )
[Article 2(f)]

The meaning of “fixation” in Article 2(f) is not consistent with the meaning of

“fixation” in Article 6 alternative A(ii).

(3% 18]

+ “whether such works and other subject matter are protected by copyright or are in

the public domain.”EDERFIZDUNT ., BEHEHE (“related rights”) EDBEARERETRLIZLY,
[Article 3 paragraph 1]

Japan would like to clarify the relationship between “related rights” and the
sentence of “whether such works and other subject matter are protected by copyright or
are in the public domain.” Japan would like to ensure the relationship with “related

rights”.

[3 % 2 18]
ATFRAMZENT, “mere retransmission” DHF T FINEZDMNEIH ., F-HERH
“mere retransmission” D ZREZX L CRATHIT HHERZTE T HMIDEHERLI=LY, Ff=.
B0 RTHELE AN SE. “mere retransmission’DEZNLE,

[Article 3 paragraph 2]

Japan would like to clarify whether the signal theft of mere retransmission is
allowed under this treaty, and whether the original broadcasting organization has the
right to protect against the signal theft of mere retransmission. In addition, Japan
suggests establishing the definition of “mere retransmission” in this proposal in order to

make clarification of this point.

[6 &][Article 6]

» Alternative AQ)ZFH VT, “the communication...to the public’EEEE SN TLNVADIZHEL.
Alternative B M @)IZ#HULVTIL, “the transmission...to the public’éEnTHY ., FHENEL
Do CORIZDOE MEDERERILIZL,

Japan would like to clarify differences between “ the communication* * -to the public”

in Alternative A(i) and “the transmission...to the public” in Alternative B@).
2 & (b) LLEAET B HY. Alternative AD R U BOIEBUEHE B &M TORIFILERFD
A=V EDREE (AT IUREELET)NEENDIEVS BB TR,



Japan would like to confirm whether Alternative A (i) as well as Alternative B(1)
include the simultaneous or asynchronous transmission over computer networks by
broadcasting organizations in the traditional sense (which might include “on demand

transmission”).

“communication...to the public”(&. b D E/FHEREENEEEIT NISTERETETLLEHY.

ZERWGRAETHY . EENRETHLHEZEALNSD,

Japan considers that “communication...to the public’ needs to be defined in this
proposal because of the ambiguity of the phrase as we have witnessed in other related
treaties such as WPPT and Rome Convention.

Alternative AQIFEEEN TOVEWKREESDHEREDHREEKRT D2DM,

Japan would like to confirm whether Alternative A(i) only intends to protect

unfixed broadcasting.

WPPT FDEERCLI—FEEFICETIENITENTIE, ARIGEE (DREEE) X
ROLNTHELT . B10E TR AR ODVTHRESNTEY . FEMERD /NS
VREBETNIE, BUEHEIC, ARIGEEEZ S Z DI ELEYITEAL KhYIZ, FIAT
BELIEZ ANDS LN ETH D,

In light of maintaining consistency with Article 10 of WPPT, Japan thinks it is
necessary that the right of making available instead of the right of communication or
transmission to the public should be granted to the beneficiary, taking into account the
balance among the right holders. Japan takes note of the right of transmission
(communication) to the public is not granted in the other treaties regarding performers
or producers of phonograms (WPPT etc).

(WPPT Article 10 Right of Making Available of Fixed Performances)
Performers shall enjoy the exclusive right of authorizing the making available to the
public of their performances fixed in phonograms, by wire or wireless means, in such a
way that members of the public may access them from a place and at a time individually
chosen by them.
Alternative AGi)IE Alternative AQICB &IN5, FETILHL VD,
Japan thinks that Alternative A (ii) is not necessary because the right described in

Alternative A (ii) is substantially included in the right described in Alternative AG).

Alternative A(v), BOGIZEXTE#EICFIREFLI_ELZBMEL-BREFESOARERIE
HHN. O—TEH 13E (D) EREETHANEIMNZDEHERL-L TEMESIET NI
EDLIERDNEGDIDMNBZ T EERL,



Japan would like to confirm whether the phrase “the performance in public of their
broadcast signals for direct profit-making purposes” in Alternative A (v) and B(1)(ii) are
the same as Article 13 of the Rome Convention. If not, Japan would like to know the
difference between these phrases.

(Rome Convention Article 13)

Broadcasting organisations shall enjoy the right to authorize or prohibit:

(d) the communication to the public of their television broadcasts if such communication
is made in places accessible to the public against payment of an entrance fee; it shall be
a matter for the domestic law of the State where protection of this right is claimed to

determine the conditions under which it may be exercised.

Alternative A(v) U B M“direct”’ D E KR EEIFEZHZ TLV 12110,
The word “direct” in Alternative A (v) and B(1)(ii) is unclear. Japan would like to

clarify the meaning and the scope of the word “direct” mentioned in Alternative A(v).

Alternative AG)IE Alternative AVii) ICEEINDT=80 . FETIELLVD,
Japan thinks that Alternative A(viii) is not necessary because the right described in

Alternative A(viii) is substantially included in the right described in Alternative AG).

WPPT 5 12 £ 2 TIEEER. LO—FRAEFICRO TV SEEEDERICOVTEREZEE

NETEDDILEHRELTNS, BLDEEHEEREL T, Alternative A(vi) THIHRIZE

T EREERITHIRNETIHGLD,

With regard to Alternative A(vi), Japan would like to suggest adding a stipulation
about the exhaustion of the distribution rights of performers and producers of the
phonograms, in light of maintaining consistency with Article 12 (2) of WPPT that
entrusts each Contracting Party with determining in its domestic law the conditions

under which rights of distribution are exhausted.

Alternative A(vi) B U B(DGiD(E, £ TEERE) DHUERTES OMEMA IIZEFEEERD

ERELTLSA., COFFTIEHBEAMESICE AN DEFABEET I T HEFILY

[GLIE>TLESREBREL TS, SCCR/15/2 rev D &S REMABETIEARLD,

With regard to Alternative A(vii) and B(1)(iii), Japan has a concern that the
sentence “the use of a pre-broadcast signal intended for them” could permit the broader
protection for a pre-broadcast signal rather than just protection for a broadcast signal.

Therefore, Japan considers that it needs to have a paragraph stipulating the limitation



of a pre-broadcast signal as in SCCR15/2 rev.
“Broadcasting organizations shall enjoy adequate and effective legal protection against
any acts referred to in Articles 9 to 15 of this Treaty in relation to their signals prior to

broadcasting.”

[7 %]
[Article 7]
EMNEELTIE, WPPT ERIBHRDBINNERIBREIZT H_LEFET D,
Japan prefers the paragraph regarding limitations and exceptions as stipulated in
WPPT.
(WPPT Article 16 Limitations and Exceptions)

(1) Contracting Parties may, in their national legislation, provide for the same kinds of
limitations or exceptions with regard to the protection of performers and producers of
phonograms as they provide for, in their national legislation, in connection with the
protection of copyright in literary and artistic works.

(2) Contracting Parties shall confine any limitations of or exceptions to rights provided
for in this Treaty to certain special cases which do not conflict with a normal
exploitation of the performance or phonogram and do not unreasonably prejudice the

legitimate interests of the performer or of the producer of the phonogram.14,15

2IEIZEBT, “further”EWVSEENH DT . EEEDREICEET HHI5 L EDBISNHEFE
ENBDILETEDDHLRRIRTETCLES-O. COEEZHIRT 5. Bl WPPT RO X EZE
RAWERETHD,
Japan suggests that the word “further” to be deleted or replaced with other words used
in WPPT because the word “further” could allow a broader scope of limitations and

exceptions of related rights than allowed to those of copyright.

AED MDOEHNENDEEMEEEEL. “copyrightable works”[F“copyrighted works” &3
~E,
Japan suggests that “copyrightable works” should be replaced with “copyrighted

works”, in line with other relevant treaties

A%, “unreasonable”’ld WPPT [El#k. “unreasonably’ EEINHNE,
Japan suggests that “unreasonable” should be replaced with “unreasonably” as it is
used in WPPT.



[8 %]
[Article 8]
HAEELTIK, BESN=EDEDYNS 50 ENHREFXLED,

Japan prefers the term of protection should be 50 years from the end of the year of the

broadcasting.

[10 %]

[Article 10]

-10 £&(1)(Gi)Tl&. distribution, retransmission, communication to the public, making
available to the public £EESEEZLINTHE-STLDA, TAEDERDEN DN THERAL
=Ly,

Japan would like to clarify the differences between the words “distribution”,

. ”» <

“distribution”, “retransmission”, “communication to the public” and “making available

to the public” under Article 10(1)(Gi).

[11 %]

[Article 11]

s ARTEFAREARIZET, “prohibition”[FE RINTULVELV =&, “or violation of any
prohibition” &ELNSER S ZHIBR T RETIIAEL D,

Japan thinks that “or violation of any prohibition” should be deleted because the word

“prohibition” is not used anywhere in this entire proposal.
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<ARTICLE 1> #OBERUVEHNEOER
<ARTICLE 2> %EH
O (a) 5. (b) Huk, (c) BEEEE. (d) Mo, (e)®iHE. () BEEIC
DN TER,
O (b)) Mokl LI%, FXIBBGSIBG K O 2 ARICZAE ST L5700, ok
WCEVEFEZEET LI LEZERTOIEZHEL TVDL
O [(d) BB Lk, THEAMEFICE TN TR TOLOEARITHKEITAT DT
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<ARTICLE 3> #EFS:EH
OFRFEDRIRIL., BOEE T DA KSR, B2 FHEEITE ENRVEERIE,

<ARTICLE 4> HREDZEH
OBOEHEEEIZ R LT, thRi#E2 5 2D & HE,

<ARTICLE 5> HEERF&
<ARTICLE 6> HUXHBADIER] HostBIOMHER & LT, LUT OFFaE % BUE,
Alternative A (i) G 5 O ARA~DIEE FIAATRELE T) . (1) HOHE B OFEE .
(i) BEEZOEE, (v) BaEEFOER, WMFEESEL BB TOAD
2R, (vi)REUE AR, (vii) HOERTE B oMM, (viil) BAE 5O BEEY
DINF~DIEE
Alternative B (i) BGE R 5 OARA~DEE, (11) FIEZ2G25 B TOAOHZE, (i)
FOERER o/ (1), (111) 12OV T MR DR 2 17l 2 51,
FREOIESDED D & ZAHIZL D)

<ARTICLE 7> #IBRUHIN (EEHRE)
Ov—<5KLREE. O)FMEA, (1) REOFOEEICE LEWHOf A,
(1i1) #EH K OFEIFZED B D72 721 OISV THUE,
O 2HIZBWT, EFHIFHE L [FERDOHIR L OBIF KL A Y — 2T > 77 X MZOWTHIE,

LAEFEE LT MEROFIE] ZREET, H0P057T7 v b7 —LngEnd & b
D,



<ARTICLE 8> {R:EHIR
OFfREIMIL, BoRETPBOE S NTZHFEDOKRDL Y NG 7a< b 20 4 L HE,

<ARTICLE 9> HfiHWFRICEATLIES
ORXAMIZWP P T ADHE,

O 2HIZBWT, FIFMZ OV THE,

<ARTICLE 10> ¥EMNERFERICEHT 555
ORXAMIZWP P T ADHE,

<ARTICLE 11> #EFIfTEOHERICET 51RE



