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DIRECTIVE 2012/28/EU OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 25
October 2012 on certain permitted uses of orphan works

Article 1
Subject-matter and scope

1. This Directive concerns certain uses made of orphan works by publicly accessible libraries, educational
establishments and museums, as well as by archives, film or audio heritage institutions and
public-service broadcasting organisations, established in the Member States, in order to achieve aims
related to their public-interest missions.

2. This Directive applies to:

(a) works published in the form of books, journals, newspapers, magazines or other writings contained in
the collections of publicly accessible libraries, educational establishments or museums as well as in the
collections of archives or of film or audio heritage institutions;

5. This Directive does not interfere with any arrangements concerning the management of rights at national
level.

Article 2
Orphan works

1. Awork or a phonogram shall be considered an orphan work if none of the rightholders in that work or
phonogram is identified or, even if one or more of them is identified, none is located despite a diligent
search for the rightholders having been carried out and recorded in accordance with Article 3.

Article 3
Diligent search

1. For the purposes of establishing whether a work or phonogram is an orphan work, the organisations
referred to in Article 1(1) shall ensure that a diligent search is carried out in good faith in respect of each
work or other protected subject-matter, by consulting the appropriate sources for the category of works
and other protected subject-matter in question. The diligent search shall be carried out prior to the use of
the work or phonogram.

2. Adiligent search shall be carried out in the Member State of first publication or, in the absence of
publication, first broadcast, except in the case of cinematographic or audiovisual works the producer of
which has his headquarters or habitual residence in a Member State, in which case the diligent search
shall be carried out in the Member State of his headquarters or habitual residence.
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4. This Directive is without prejudice to the freedom of contract of such organisations in the pursuit of their
public- interest missions, particularly in respect of public-private partnership agreements.

5. Member States shall ensure that the organisations referred to in Article 1(1) maintain records of their
diligent searches and that those organisations provide the following information to the competent national
authorities:

(2) the results of the diligent searches that the organisations have carried out and which have led to the
conclusion that a work or a phonogram is considered an orphan work;

(b) the use that the organisations make of orphan works in accordance with this Directive;
(c) any change, pursuant to Article 5, of the orphan work status of works and phonograms that the
organisations use;

(d) the relevant contact information of the organisation concerned.

6. Member States shall take the necessary measures to ensure that the information referred to in paragraph 5
is recorded in a single publicly accessible online database established and managed by the Office for
Harmonization in the Internal Market (‘the Office’) in accordance with Regulation (EU) No 386/2012. To
that end, they shall forward that information to the Office without delay upon receiving it from the
organisations referred to in Article 1(1).

Article 4
Mutual recognition of orphan work status

A work or phonogram which is considered an orphan work according to Article 2 in a Member State shall be
considered an orphan work in all Member States. That work or phonogram may be used and accessed in
accordance with this Directive in all Member States. This also applies to works and phonograms referred to
in Article 2(2) in so far as the rights of the non- identified or non-located rightholders are concerned.

Article 6

Permitted uses of orphan works

1. Member States shall provide for an exception or limitation to the right of reproduction and the right of
making available to the public provided for respectively in Articles 2 and 3 of Directive 2001/29/EC to

ensure that the organisations referred to in Article 1(1) are permitted to use orphan works contained in
their collections in the following ways:

(a) by making the orphan work available to the public, within the meaning of Article 3 of Directive
2001/29/EC,;
(b) by acts of reproduction, within the meaning of Article 2 of Directive 2001/29/EC, for the purposes of

digitisation, making available, indexing, cataloguing, preservation or restoration.
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2. The organisations referred to in Article 1(1) shall use an orphan work in accordance with paragraph 1 of
this Article only in order to achieve aims related to their public-interest missions, in particular the
preservation of, the restoration of, and the provision of cultural and educational access to, works and
phonograms contained in their collection. The organisations may generate revenues in the course of such
uses, for the exclusive purpose of covering their costs of digitising orphan works and making them
available to the public.

5. Member States shall provide that a fair compensation is due to rightholders that put an end to the orphan
work status of their works or other protected subject-matter for the use that has been made by the
organisations referred to in Article 1(1) of such works and other protected subject-matter in accordance with
paragraph 1 of this Article. Member States shall be free to determine the circumstances under which the
payment of such compensation may be organised. The level of the compensation shall be determined, within
the limits imposed by Union law, by the law of the Member State in which the organisation which uses the
orphan work in question is established.

Article 10
Review clause

The Commission shall keep under constant review the development of rights information sources and shall
by 29 October 2015, and at annual intervals thereafter, submit a report concerning the possible inclusion in
the scope of application of this Directive of publishers and of works or other protected subject-matter not
currently included in its scope, and in particular stand-alone photographs and other images.

By 29 October 2015, the Commission shall submit to the European Parliament, the Council and the
European Economic and Social Committee a report on the application of this Directive, in the light of the
development of digital libraries.

When necessary, in particular to ensure the functioning of the internal market, the Commission shall submit
proposals for amendment of this Directive.

A Member State that has valid reasons to consider that the implementation of this Directive hinders one of
the national arrangements concerning the management of rights referred to in Article 1(5) may bring the
matter to the attention of the Commission together with all relevant evidence. The Commission shall take
such evidence into account when drawing up the report referred to in the second paragraph of this Article
and when assessing whether it is necessary to submit proposals for amendment of this Directive.
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